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Chapel op St. Peter's Chubch, } 

New-Yobk, January 10, 1868. ) 

The Boabd op Pbesbyters appointed for the trial of Rev. S. H. 
Ttng, Jr., met at twelve o'clock m. 

Present : Rev. Dr. Beach, St. Peter's Church, New- York. 
Rev. Dr. Hopp3£an, Grace Church, Brooklyn, 
llev. William H. Moore, St. George's, Hempstead. 
Rev. Samuel Hollingsworth, Portchester. 

The Respondent, Rev. S. H. Tyng, Jr., accompanied 
by Rev. Dr. Tyng, William Fullbrton, Esq., and 
Cortland Parker, Esq., as Counsel. 

Rev. William Walton, D.D., ^ 

Rev. Samuel M. Haskins, D.D., V JPresentors. 

Rev. R. S. Rowland, D.D., j 

Edgar Logan, Esq., 

Counsdfor Preaentors. 

Rev. Alpred Stub^ D.D., ) Complamants. 
Rev. E. B. Boggs, D.D., J ^ 

Several members of the Vestry of the Church of the 
Holy Trinity, Clergymen and Laity of the Episcopal 
Church. 

Rev. Dr. Beach stated that the Rev. Dr. Tuttle, of St. Luke's, 
one of the members of the Court, not being present, a messenger had 
been dispatched for him, who had returned with word that the Doc- 
tor was not at home, but had gone out with the impression that the 
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meeting of the Court would be at two o'clock. Section 4 of canon 
17 provided that, if at the time appointed for the first meeting of the 
Board of Presbyters, the whole number of five should not attend, 
then those who do attend may adjourn from time to time, etc. They 
would therefore adjourn until two o'clock. 

Mr. FuLLEBTON. Will the Court listen to an observation ? 

Rev. Dr. Beach. The Court is not yet organized. 

Mr. Pabeeb. Permit me to remark, I have had my attention 
directed to this canon, and if you can adjourn from time to time, it 
strikes me you may consider as to the time and place of such adjourn- 
ment. I beg leave, if the members of the Court difier from me in 
that matter, to ask the favor of the individual members of the Court, 
that they will listen to an observation or two, which possibly may 
affect their minds on this same question of adjournment. 

Kev. Dr. Beach. As I understand this section of the canon, tlie 
Court is not, as yet, constituted for proceeding in this case. 

Mr. FuLLERTON. But the power of adjournment is vested in indi- 
vidual members, and I understand the individual members propose to 
exercise that power. Now, the time to which an adjournment shall 
be had is what we respectfully desire to be heard upon ; because it 
is due to the members of the Court assembled to state that we shall 
desire an adjournment for some little time, for the purpose of making 
suitable preparations. It would not be right upon our part to with- 
hold that information from the members of the Court, and we make 
it known at the earliest opportunity. 

Rev. Dr. Beach. All this will be proper to be stated before the 
Board when constituted. They then will have the same power to 
adjourn which members of the Court individually have now. 

Mr. FuLLEETON. luasmuoh as there are pressing engagements 
this afternoon at three o'clock, we suppose that members of the Board 
might exercise the right of adjournment at once to some future day, 
at which time the absent member of the Court would be present. 
It would save time and be more coijvenient to listen to the applica- 
tion to adjourn now, than to wait until two o'clock and then listen to 
it, besides allowing us to go to our respective engagements for the 
afternoon. 

Rev. Dr. Beach. The object of this section, as I understand it, is 
to give time to the individual members of the Commission to fill up 
their number. We have reason to believe the absent member will 
be here at two o'clock, and perhaps before. We think it best to ad- 
journ to an hour when he will be present. 

Mr. Pabkeb. If the individual members will allow me to say, 
I have consented to come here and appear before this Board as one 
of the counsel for the respondent. 
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Rev. Dr. Beach. We have no power to act upon any suggestion 
of counsel. We are simply here as any individuals in court at 
present. 

Rev. Dr. Tuttle here came in, and, the Court being full. 
Prayer was offered by Rev. Dr. Beach. 

The Board then organized, by the appointment of Rev. Dr. 
Beach as Chairman, and Rev. William H. Moobe as Secretary. 

Rev. Dr. Beach, The Court appointed by the Bishop for the trial 
of this case is now ready to proceed — ^the full number being present — 
upon the following charge and specifications : 

To THE Right Retebend the Bishop of New-Yobk. — ^The under- 
signed, a committee appointed by the Standing Committee of the 
diocese of New-York as the ecclesiastical authority of said diocese, 
under the provisions of canon 17 of said diocese, to examine the case 
of the Rev. Stephen H. Tyng, Jr., a Presbyter, canonically resident 
in said diocese, upon a certain notice given by the said Standing Com- 
mittee, by the Right Reverend the Bishop of New-Jersey, having 
made such examination, and there being, in their opinion, sufficient 
grounds for presentment, do hereby present the said Rev. Stephen H. 
Tyng, Jr., to you for trial upon the following charge and specifi- 
cations : 

Charge. Violation of Sec. 6 of canon 12 of title 1 of the Digest of 
the canons for the government of the Protestant Episcopal Church 
in the United States of America, passed and adopted in general con- 
vention in Richmond, Va., October, 1859, by which section of the 
said canons it is provided that ^^ no minister belonging to this church 
shall officiate, either ' by preaching, reading prayers, or otherwise, in 
the parish or within the parochial cure of another clergyman, unless 
he have received express permission for that purpose from the minis- 
ter of the parish or cure, or, in his absence, from the church- wardens 
and vestrymSn or trustees of the congregation, or a majority of them." 

Specification 1. In this, that the said the Rev. Stephen H. Tyng, 
Jr., did, on the morning' of Sunday, the 14th day of July, 1867, within 
the corporate bounds of the city of New-Brunswick, in the diocese of 
New-Jersey, which city then constituted the pastoral care of the 
Rev. Alfred Stubbs, D.D., and the Rev. Ed. B. Boggs, D.D., minis- 
ters of the Protestant Episcopal Church, duly settled and in charge 
of congregations in said city, officiate by preaching and reading 
prayers within the said parochial cure of the said Rev. Alfred 
Stubbs, D.D., and of the said Rev. Ed. B. Boggs, D.D., without 
their permission, or the permission of either of them, or of the church- 
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wardens and vestrymen, or trustees of either of their congregations, 
or of a majority of such wardens and vestrymen, or trustees. 

Specification 2. In this that the said Rev. Stephen H. Tyng, Jr., 
did, on the evening of the day aforesaid, within the corporate bounds 
of the city aforesaid, officiate by preaching and by reading prayers 
within the said parochial cure of the said Alfred Stnbbs and Ed. B. 
Boggs, without their permission, or the permission of either of them, 
or of the church-wardens and vestrymen, or trustees of either of their 
congregations, or of a majority of such church-wardens and vestry- 
men, or trustees. 

Dated at the city of New-York, the 7th day of October, a.d. 1867. 

William Walton, D.D., 
Sahuel M. Haskins, D.D., 
(Signed) ( R. S. Howland, D.D., 

William E. Curtis, 
R. W. Habeison. 

Rev. Dr. Beach. Is it desired by the parties interested in this 
case that this trial should proceed in public? 

Mr. Pakkeb. Undoubtedly, so far as counsel can speak for the 
accused. 

Rev. Dr. Beach. So far as the Court is concerned, I believe there 
is no objection to the proceedings being public. 

Rev. Dr. Waltok asked that the accused be called upon to plead 
to the presentment. 

Rev. Mr. Tyng. I am instructed that fixe canon requires no plea. 

Rev. Dr. Walton. I should say, then, that he denies the facts 
stated in the presentment. Before we go to trial, I take it there 
must be an issue joined. We want to know whether it is an issue of 
law, or of law and fact* If the facts are conceded, we can go at once 
to a consideration of the law. As presenters, we have to take the 
initiative ; and as this is considered by some an '* obscure and un- 
healthy " part of the city, if we have to produce witnesses, we do 
not want to bring them here until the case is set downYor a certain 
day. 

Rev. Dr. Beach. The respondent is considered by the canon as 
denying the charge. 

Rev. Dr. Walton. Then we will have to prove the question of 
fact. 

Mr. Pabeeb. It seems to me this is very plain. The canon reads 
that, if the accused shall not confess before the Court, he shall be con- 
sidered as denying the charges ; that puts every thing in issue. 

The Secbbtabt. Then I enter that the respondent denies the 
charges. * 
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Mr. FuLLBRTON. Not so. 

Rev. Dr. Beach. We have no notice that the respondent has con- 
fessed the truth of the charges, and therefore, under the canon, he 
must be considered as denying them. 

Mr. FuLLBRTON. Under the canon, that is correct. 

Rev. Dr. Beach. The court is now ready to hear any facts which 
the presenters are ready to present. 

Rev. Dr. Walton. I move that the Court adjourn to Thursday 
next, at ten o'clock, in order that we may have witnesses here, and 
proceed to the trial. If that day does not suit the gentlemen on the 
other side, some other day may be agreed upon. 

Mr. FuLLEBTON. I am obliged to the gentleman for that sugges- 
tion. It would be inconvenient, if not impossible, for me, as one of 
the counsel of Mr. Tyng, to be present on that day. On Monday 
morning I am under the necessity of going to Albany, to attend the 
Court of Appeals, which is now sitting. My cases have been post- 
poned to that day. How long I may be absent I can not tell ; pro- 
bably up to Thursday. It would be very agreeable if the Court could 
adjourn to a longer day. My associate will state his engagements. 

Mr. Parker. The court of the county where I live has just 
opened, and I am needed there every instant, and for some time to 
come. Other engagements in the courts of New- Jersey, some of them 
of a very important nature, are pressing on, and wilHnterlace them^ 
selves with those in the courts to which I have referred ; so that I 
can not see my way clear to bestow any attention on this case for 
some time hence ; and the case, so far as I have been able to look 
into it, is one which demands on my part much more preparation 
than can be made in a very short time — a research into matters not 
usually within my experience. I respectfully suggest to the Court 
and presenters here the 10th of February as a day which would pro- 
bably suit all parties. I have conversed with my associate, and find 
that it will suit him. 

Mr. FuLLERTON. It having been suggested that this is "an obscure 
and unhealthy part of the city," when the Court comes to consider 
the place of adjournment, we will beg leave to make a suggestion on 
that subject. 

Rev. Dr. Walton. On behalf of those who live in this part of the 
city, I believe I may assure strangers that they need not be frightened.. 
What time shall we name in the morning? Eleven o'clock ? 

Mr. FuixEBTON. We regard eleven o'clock as a very healthy hour 
to adjourn to. 

Rev. Dr. Beach. Would Tuesday, February 4th, be too early a 
day to name ? It is thought that by letting it go so late as to the 
10th, the trial would be prolonged into Lent, which it is desirable to 
avoid. 
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Mr. Parkee. That is the very day on which the Court of Chan- 
cery meets in New-Jersey, where I must attend ; and I selected the 
10th, to get rid of the first week of that court. I apprekend this 
cause will not take a very great while to try. 

Rev. Dr. Howlakd. I would make one suggestion, and that is to 
appeal to my reverend brother in reference to the question of fact in 
the case. This is a very unpleasant business for all of us here, and 
we are anxious to take as little time and gothrough with our work 
as quickly as possible. Now, what has been done I am very sure my 
brother has done from a sense of duty. It is nothing he is ashamed 
of — something he has gloried in, rather ; and his intention, as I un- 
derstand it, has been to test the principle— =-to test the interpretation 
of the canon. Now, if we could waive the question of fact — a thing 
that has been done in open day, and one which, as I say, my brother 
glories in having done — it would facilitate matters very much, in- 
deed. Then I think, as the counsel has stated, the question would 
take but a very short time to decide. The longer this thing is pro- 
tracted, the more ill feeling, perhaps, would be occasioned. Cer- 
tainly none of us would be the better of remaining here so many 
more days than are absolutely necessary. I do not like to see a denial 
— even a legal denial — of the facts which my brother knows to be 
true. Therefore, I make an appeal to him to waive this question of 
a denial of the'facts, and let us proceed at once to the merits of the 
cas^ 

Mr. FuLLEETON. The suggestion which has been made undoubt- 
edly is made with the best of motives, and is one which we ought, if 
' i^e had not heretofore considered it, to consider now. We have 
considered it heretofore ; and although we do not desire to embar- 
rass this Court in any degree, or to put the presentors here to the in- 
convenience of producing witnesses, yet in our view of the case our 
defense can not be presented in any way so well as by letting matters 
stand as they are now. I may be permitted to state that, in order to 
present the defense, and to test this principle which has been spoken 
of, it will be necessary for us to ask the witnesses produced on the 
part of the presentors a few questions ; and the Court will readily 
see, and the gentleman who made the suggestion will readily see, 
that it is more convenient for us to put those questions by way of 
cross-examination to witnesses brought here on the other side than 
to produce those witnesses ourselves ; so that it will not involve any 
more delay to let matters stand as they are now, and proceed to 
prove the facts as alleged. Wholly for the reason I have stated, and 
no other, we must respectfully decline to accede to the proposition. 

Rev. Dr. Beach. We certainly wish to do every thing we can 
for the convenience of all parties in this case. Therefore the Court, 
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when it adjourns will stand adjoarned to the 10th day of February, 
at ten o'clock in the morning. The days will then be much longer 
than tl^ipy are now, and sitting from ten to three may help us to get 
through this business the more rapidly. 

Rev, Dr. Walton suggested it might be difficult to get witness- 
es feotn New Jersey here at that hour. 

Mr. FuLLERTON. I beg to state in this connection that the Har- 
vard Rooms, at the comer of Sixth Avenue and Forty-second street, 
are at the disposal of the Court ; or, if the Court prefer, the Church 
of the Holy Trinity, or Sunday-school attached, if thought desirable 
to adjourn to that place, which I think would be found more conve- 
nient, and not so' " obscure or unhealthy." 

Rev. Dr. Beach. It certainly is a matter of no sort of impor- 
tance to me whether the Court meet in this building or any other ; 
but the majority of the members of the Board prefer that when we 
adjourn we adjourn to meet in this place, on Monday, the 10th day 
of February, at ten o'clock a.m. 



SECOND DAY.— Fbbeuary 10, 1868. 

Present : Rev. Dr. Beach, CJiairman. 
Rev. Dr. TuTTLB, 
Rev. Dr. Hoffman, 

Rev. S. HOLLINGSWOBTH, 

Rev. W. H. MooRB, 

Presbyters, 

Rev. Dr. Tyng, 
Hon. William Ffllebton, 
Chables Tracy, Esq., 
Cortlandt Pabkbr, Esq., 

Counsel for Hespondent* 

S. P. Nash, Esq., and 
Edgab Logan, Esq., 

Counsel fw the Ftesentors. 

The Chairman. We wish to announce that we have appointed 
Rev. George B. Draper, Rector of St. Andrew's Church, Harlem, 
to be Clerk of the Court 
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The Court is now open ; bat, before proceeding to the business of 
the day, I have a letter which I wish to read. It is as follows : 

"Office of Jay Cooke, Subscription Agent, ) 
114 South Thibd Street, Philadelphia, Feb. 5, 1868. [ 

" Rey. and Dbab Sib : I send by mail to your address to-day a 
copy of the sermon recently preached by the Rev. Richard New- 
ton, D.D., and I pray you- to read this carefully and prayerftiUy. 

" Tou are now engaged in trying the Rev. Stephen H. Tyng, Jr., 
for an alleged breach of canon law, when, at the same time, if I un- 
derstand it. Bishop Potter does not hesitate to enter the walls of St. 
Albans, recognizing the Romish practices enacted there, by confirm- 
ing a class. A large number of laymen are in full sympathy with 
the cause of Mr. Tyng, and my impression is that, upon an intelli- 
gent understanding of the case, three fourths of the laity would be 
on his side. 

" I have felt it my duty to plead with you that you will not allow 
any considerations to lead you to such a decision in this case as will 
inevitably result in still further differences in our loved Church. 
" With great respect, truly yours, Jay Cooke. 

" Rev. Alfred B, Beach, D.D., 346 West Twentieth street, New- 
York." 

At the top of the letter was written the words, " Private, although 
I have felt it my duty to address a similar letter to each of the other 
members of the Board." 

I wish to state that is the only attempt that has been made from 
any quarter to influence this Court, and we have felt it our duty to 
lay this letter before all concerned, in order to protect ourselves from 
any similar interference hereafter. The Clerk will please enter this 
letter on the records of the Court. 

Are the presenters ready to go on ? 

Rev. Dr. Walton. We are ready, sir. I wish to state in behalf 
of the presenters that Mr. Stephen P. Nash has been associated wjth 
the presenters in this case. 

The Respondent. I wish to state that Mr. Charles Tracy has 
been associated with my counsel 

Mr. Logan. May it please the Court, this tribunal, constituted 
according to the laws of the Church, is here assembled for the pur- 
pose of listening to the proofs to be adduced by the Honorable Board 
of Presenters in support of the charges which they have been called 
upon to make again6t the Rev. Stephen H. Tyng, Jr. The offense 
charged against this gentleman was committed in the neighboring 
Diocese of New-Jersey, and in the city of New-Brunswick, an incor- 
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porated city under the laws of the State of New-Jersey, and having 
its boundaries defined by the law. In that city there was originally 
but one Protestant Episcopal church, which was chartered, as I am 
informed, by King George the Third, and for a great many years, 
and until about the year 1863 or 1864, there was no other Episcopal 
parish in that city. About that time the Rev. Alfred Stubbs, D.D., 
then rector of Christ Church, was desirous of founding a mission 
church in the lower part of the city, deeming that by so doing he 
would contribute to the moral and religious welfare of the inhabitants 
of that part of the city. He ministered there himself with the aid 
of others until about the year 1866, when the parish formed by that 
chapel, and known as St. John the Evangelist, was duly incorporated 
under the laws of the State of New-Jersey, and the Rev. E. B. 
Boggs, D.D., was thereupon called as the rector of that parish, and 
entered upon his duties as such ; and in the year 1867 that church 
so organized made its first, report, as required by law, and that re- 
port was entered upon the Convention Journal. 

At the time of this offense as charged, the city of New-Brunswick 
was therefore divided into two parochial cures or parishes — one of 
Christ Church, Rev. Dr. Stubbs, and the other, St. John the Evan- 
gelist Church, Rev. Dr. Boggs. Some time in the week preceding 
the 14th of July, 1867 — ^I think it was on Thursday, the 11th of 
July — ^there was an announcement, whether by advertisement or by 
regular announcement on the part of the paper itself, I do not know, 
for I have not seen it ; but in one or other of these forms there was 
an announcement that the Rev. Stephen H. Tyng, Jr., would officiate 
in a church known as St. James's Methodist Church, situate on Bayard 
street; and I think that if the Court would consider that at my right 
is the Raritan River, running a straight course ; in the centre, Christ 
Church ; then at my left, almost at right angles, is St. James's Metho- 
dist Church, situate, as I believe, about four hundred yards from 
Christ Church ; almost immediately opposite to St. James's Metho- 
dist Church is situate the rectory of the Rev. Dr. Stubbs, also on 
Bayard street. The announcement made was, that the Rev. Mr. 
Tyng would preach or officiate in that church on the ensuing Sun- 
day. This announcement being made publicly, the Rev. Dr. Boggs, 
who was then in the city, (Rev. Dr. Stubbs being, as I am informed, 
absent, accompanying the Bishop of New-Jersey on an ordination 
tour,) felt it his duty to go and see Dr. Stubbs, and inform him of 
this announcement having been made. He did so. As the letter 
which will be produced in evidence will show, Dr. Stubbs consulted 
with the Bishop of the Diocese of New-Jersey,*and as the result of 
that consultation, he indited a letter to Rev. Stephen H. Tyng, Jr. — 
a letter which I will read in evidence as a part of this case. In that 
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letter he stated that this announcement had been commanicated to 
him by Rev. Dr. Boggs, and that in consultation with the Bishop it 
was forbidden that any such services should take place by Rev. 
Stephen H. Tyng, Jr., and requested him, for the sake of unity in 
the Church and for the sake of peace among the brethren, to desist 
from the purpose he had announced. That letter, I shall be able to 
show, was copied, and the copy compared with the original, and the 
original handed to Rev. Stephen H. Tyng, Jr., on the Saturday pre- 
ceding the 14th of July, 1867. I shall then have further to show, 
as a part of this case, that at St. James's Methodist Church, on the 
ensuing Sunday and during the usual church hours, the Rev. Stephen 
H. Tyng, Jr., not being in a gown or surplice, was, in company with 
other ministers not of the Protestant Episcopal Church, in the place 
from whence ministrations were had in that church ; that these 
ministers officiated in part, and he officiated in part, he reading pray- 
ers which we believe we shall be able \o show were taken partly 
from the Book of Common Prayer, and afterward he preached to the 
congregation there assembled. In the evening of the same Sunday, 
also during the usual church hours, Mr. Tyng again appeared in the 
same place in company with those ministers, and again read prayers 
and preached. These are the facts upon which this presentment was 
made. The canon of the Church having been thus deliberately vio- 
lated, it became, as a matter of course, the duty of the Rev. Dr. 
Stubbs and the Rev. Dr. Boggs, as overseers of the church, and as 
the gentlemen within whose parochial cures this violation of a canon 
had taken place under such circumstances, to call the attention of 
the Bishop of New-Jersey to the fact. They accordingly did so, 
animated by a sense of duty and by*a sense of what was due from 
them to the Church. They acted not from any feeling of resentment 
or passion, but simply, as I say, from a sense of duty. The Bishop 
of New-Jersey thereupon made the legal complaint, which was com- 
municated to the Diocese of New- York. The Bishop of this Diocese, 
I believe, was absent from the State at that time, attending the Pan- 
Anglican Convention, and the communication was laid before the 
Standing Committee of this Diocese. They took such action as they 
deemed necessary, and investigated the statements accompanying 
the charge ; and those statements being full and ample, in their judg- 
ment, to justify such action, they called upon this Board of Presen- 
ters to take the subject into consideration, and take such action upon 
it as they should deem right. I believe that about this time the 
Bishop of the Diocese of New-Tork returned, and the subsequent 
action in this matter was had under his direction. This body of 
presenters, as I am informed, regarded these proofs and weighed 
them carefully, and as the result, they have presented this charge 
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against Rev. Stephen H. Tjng, Jr., in the words and figures now 
before the Court. 

In conclusion, I have to say again, that, in presenting the facts 
of this case, this Board of Presenters are not to be regarded as act- 
ing in this matter at all from passion or prejudice, but that they, as 
a legally constituted body — a body constituted by the legal authority 
of the Church— >in the discharge of their function have made this 
presentment, and now offer it to the Court with such proofs as they 
may be able to adduce. 

I may state further that the presentment made by the Board of 
Presenters was returned to the Standing Committee, the Bishop of 
the Diocese not having then yet returned. 

May I now ask what order the Court will make in regard to wit- 
nesses, and whether an oath shall be administered to them ? 

The Chaibmait, It is for either party to request that an oath 
should be administered to the witness. ' If either party make that 
request, we shall have to comply with it. 

Mr. Logan. (Addressings respondent's counsel.) Do you require 
the witnesses to be sworn, gentlemen ? 

Counsel for Respondent. Oh 1 no. 

The Chaibman. Inasmuch as the evidence of each witness is to 
be taken down in writing and signed by himself, it will perhaps be 
well for the Clerk, after he has written a question, to read it to the 
witness and take the answer. 



•♦• 



TESTIMOHTT. 

Thomas N". Doughty called ; examined by Mr. Logan. 

Q, What is your name and residence ? 

A. Thomas N. Doughty ; New-Brunswick. N"ew-Jersey. 

Q. What is your occupation ? 

A. Civil engineer. 

Q. How long have you pursued the same ? 
• A. Twenty years. 

Q. Where ? 

A. In various places — ^Brooklyn, N"ew-Tork, N"ew-Haven, and in 
New-Jersey. 

Mr. Logan. I propose to offer in evidence at this stage, if the 
Court please, the volume of the Laws of New- Jersey of 1863, which 
contains the charter of the city of New-Brunswick which was in 
force at the time of this alleged offense. The charter is to be found 
at page 347. 

Q. Have you a map of the city of New-Brunswick ? 
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A. I have, Bin 

Q. Will you please produce it ? 

A. (Exhibiting the map.) This is the official map of the city of 
New-Bininswick. 

Q. Can you designate in that map the location of Christ Church 
in New-Brunswick ? 

A. Tes, sir. 

Q. Please do so ? 

A. (Witness indicating the points on the map.) This is the Rari- 
tan river ; this is Nelson street ; that is Oeorge street ; and that is 
Christ Church. 

Q. Is that church situate within the boundaries of the city of 
New-Brunswick ? 

A. It is, sir ; it is on the block bounded by Nelson, George, 
Church, and Paterson streets. 

Q. Can yt>u designate on that map the Church of St. John the 
Evangelist in New»Brunswick ? 

A. Yes, sir ; it is in the block bounded by Greorge street, Town 
lane. Nelson street, and Carmine street. 

Q. Is that church situate within the corporate boundaries of the 
city of New-Brunswick ? 

A. It is. 

Q. Can you designate on that map the Methodist church of St. 
James ? 

A, It is in Bayard street, on the block bounded by Bayard, Pa- 
terson, Sohuylor, and the railroad. 

Q. Is that within the corporate limits of the city of New-Bruns- 
wick V 

A, \i% sir, 

Q* Vm\ you state how far distant that Methodist church is from 
ChrUt Church ? 

A» I can glvo you the figures by referring to them. 

Q» About how iUr ? 

A« 1 ha^M^ oooasion in my business to measure the streets, and I 
hi^vo 1^ bvH^k in whioh I have the measurements taken ; I have not re- 
t^riv\i to U Ml^ris but I can do so in a few moments. The distance 
l\viu NoW\^i Mi^H't to St^ James's Methodist church is 1700 feet. 

1)% i\M\ yv>u $tivt^ nH> the distance or the approximate distance be- 
Iwvi^x i'Uii^t l^hurch and SU John the Evangdist Churdi ? 

'i^ Ite^iifc* ^1^0° *^® ^- "»*wwk dixkM into wrds, and, if so^ 



^ 



y. 
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how many are there of them, and what is their location, and how are 
the churches 70a have named situated in reference to such wards ? 

A. The city of New-Brunswick is divided into wards ; there are 
five of them ; Christ Church is in the Third Ward, St. John the 
Evangelist Church is in the First Ward, and St James's Methodist 
church is in the Fourth Ward, 

Q. Are there not six wards in the city of New-Brunswick ? 

Q. By Mr. Pabkeb. How old is that map ? 

A. This map was adopted by the Common Council in 1837. 

Mr. Pabkeb. The^charter was passed in 1863. That is King 
George's map. (Laughter.) 

Witness. I was mistaken — ^there are six wards in the city of 
New-Brunswick. I have not had occasion to notice the number of 
wards until now, and I was not aware of there being six. 

Q. (By Mr. Pabkeb.) Will you state the distance between St. 
James's Methodist church and St. John the Evangelist ? 

A. 3970 feet. 

Mr. Pabkeb. I wish the witness would please mark on this map 
the location of these churches. 

Mr. LooAK. I wish to have the witness mark the location of 
Christ Church rectory. 

Mr. Nash. How is the Christ Church rectory situated in reference 
to this Methodist church of St. James ? 

The Witness. I can designate it very nearly, though not exactly. 
That [marking the point on the map] is as near as I can mark it 

Q. That is on Bayard street, opposite to what ? 

A. Nearly opposite St. James's Methodist church. The church 
is on the comer of Schuyler and Bayard streets ; the rectory is in 
Bayard street nearly opposite Schuyler— Schuyler street not running 
across Bayard street. 

Q. And the rectory is almost nearly opposite St. James's Metho- 
dist church ? 

A. Yes, sir. 

BY MB. FUIXEBTON. 

Q. Who occupies the rectory ? 

A. I don't know, sir. 

Q. Do you know who occupied it last July ? 

A. I do not, sir. 

Q. Do you know where Dr. Stubbs resided in July last, or where 
he resides now ? 

A. I do not know where he resided in July last ; he resides now 
in Kirkpatrick street. 

Q. Not in the rectory ? 
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A. No, sir. 

Q. How far is that from the rectory ? 

A. I should think it might be in the neighborhood of 500 or 600 
feet. 

Q. Do you not know that the rectory which you speak of has 
been rented by Dr. Stubbs to the Methodist minister at New-Bruns- 
wick ? (Laughter.) 

A. I have heard, sir, that the rectory has been rented, but to 
whom I have not heard. I do not know of iny own knowledge of its 
being rented, only from common report. 

Mr. LoGAx. I purpose to offer now in evidence the Journal of the 
Eighty-fourth Annual Convention of the Diocese of New-Jersey, for 
the year 1867, held May 29th and 30th, 1867. 

Mr. FuLLEBTON. I do not understand that it is competent for us 
to object to it if it is offered ; but I would suggest to the other side 
whether it would not be better to put in evidence only such parts of 
it as are appropriate, unless in their judgment the whole of it is ap- 
propriate. 

Mr. Logan. Then we offer, from the list of the clergy on the 
eleventh page of this Journal, this paragraph, in which Rev. Alfred 
Stubbs, D.D., appears as being a presbyter, among the list of presby- 
ters. From the same list of clergy and presbyters, on page 15, I 
read the name of the Rev. E. B. Boggs, D.D., rector of the Church 
of St. John the Evangelist, New-Brunswick. From page 93 of this 
Journal I read to show that each of these churches, the church of Rev. 
Alfred Stubbs, D.D., Christ Church, and the church of which Rev. E. 
B. Boggs, D.D., is rector, the Church of St. John the Evangelist, 
New-Brunswick, made the usual report of their respective parishes to 
the convention. I now offer certain portions of the Journal of the 
Eighty-third Convention of the Protestant Episcopal Church of the 
Diocese of New-York, for the year 1866. I offer from page 16, in 
the list of the clergy, this paragraph : " Rev. Stephen H. Tyng, Jr., 
rector of the Church of the Holy Trinity, New-York." I*also quote 
from page 204 to show that the Church of the Holy Trinity, New- 
York, Rev. Stephen H. Tyng, Jr., Rector, and Rev.William Van Wag- 
ener, assistant, made the usual parochial report to the convention. 

Robert Howell called ; examined by Mr. Logan. 

Q. What is your name, and where do you reside ? 

A. Robert Howell ; I reside in the city of New-Brunswick. 

Q. Did you reside there in July last, and what business do you • 
pursue ? I speak in reference to the church. 

A. I did reside there in July last ; I was sexton of Christ Church. 

Q. Who was the minister then in charge of Christ Church ? 

A. Rev. Alfred Stubbs. 
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Q. (Exhibiting a paper to witness^) Will you please look upon 
that letter ? 

A. I cau not read it without my spectacles. 

The Chairman. Can you not see the letter well enough to iden- 
tify it ? 

Mr. Pabkbb. I will lend the witness my glass. We prefer to have 
this matter looked at through our spectacles. (Laughter.) 

The Witness. That is Mr. Stubbs's writing. 

Q. Is that [the certificate attached to the letter] your writing ? 

A. Yes, sir. 

Q. Please state whether you called on the Bev. Stephen H. Tyng, 
Jr., on Saturday, the Idth day of July last ? 

A. I did, 

Q. At whose request ? 

A. At the request of Dr. Stubbs. 

Q. Where did you call upon the Rev, Stephen H, Tyng, Jr. ? 

A. At Mn Christopher Meyers's residence, across the river, at New- 
Brunswick. 

Q. Where did you find him, and what was he doing ? 

Mr. Tracy. I think that question had better be divided. It em- 
braces two important questions ; first, Where did you find him ? and 
next, having found him, What was he doing ? 

Mr. Logan. I accept the suggestion. I will first ask the witness 
where he found him ? 

A. I found him in Mr. Meyers's pleasure-ground, or ball-ground. 

Q. What was he doing ? 

Mr. FuLLBBTON. I do not suppose we can take objection to testi- 
mony in this proceeding 

Mr. Tract. It is not alleged in the presentment that he was doing 
any thing evil there at the time. 

Mr. Nash. Oh ! no ; we only wish to identify the place. 

Mr. Tracy. We do not object to it at all. 

The Chairman. The witness may answer the question. 

A. He was playing ball. 

Q. (By Mr. Fullurton.) Was it not croquet he was playing with 
the ladies ? 

A. I can not say what the game was. 

Mr. Parker. We were not in Mr. Stubbs's parish then. (Laugh- 
ter.) 

Mr. F0LLKRTON. Neither is it contended that we required a license 
to play croquet. (Laughter.) 

Q. Will you please to state what you did ? 

A. When I came on the play-ground, I asked Miss Meyers if the 
Rev. Mr. Tyng was there. She said ye& I told h^r I had a letter for 
2 
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him, and handed her the letter. She called the Rev. Mr. Tyng up, 
and handed him the letter. He turned round and walked a few steps, 
and I tnnied round and saw Mr. Tyng reading the letter. 

Q. Do you recognize Mr. Tyng now in court ? 

A. I suppose I would, sir, if I should see him. 

Q. Do you recognize him among those gentlemen ? 

A. (Looking at the respondent and bowing.) That is the gentle- 
man. 

Q. Do you know the contents of the letter you handed to Mr. 
Tyng in the manner you have described ? 

A. I have a slight recollection of them, but I can not repeat them. 

Q. Did you previously compare this [the paper already identified 
by witness as written by Rev. Dr. Stubbs and himself] with the let- 
ter that you handed to the Rev. Mr. Tyng ? 

A. Tes, sir ; Dr. Stubbs read it off to me ; Dr. Stubbs read the let- 
ter over to me twice, and I thought 

The Chairman. No matter what you thought, Mr. Howell. 

Q. Is that paper a copy of the letter that you gave to the Rev. 
Mr. Tyng ? 

Mr. FuLLBRTON. One moment. The Court will see, I suppose, 
without objection being made, that the witness is not yet in a condi- 
tion to answer that question. 

Mr. Nash. The witness says that both were read to him. 

Mr. FuLLERTON. But you will have to produce the other part ; 
that will be necessary to make the proof perfect. 

Q. Will you please look at this statement at the end of the second 
letter and state whether it was true at the time you signed it, Novem- 
ber, 1867. 

Mr. FuLLBRTON. I supposc that that letter will become evidence, 
will be read in evidence at the proper time, when they shall have laid 
a foundation for it ; but for the witness to state whether that certifi- 
cate is true or not, or for him to state that it is true,«is but a repeti- 
tion of the certificate itself. 

The Chairman. The witness may examine the paper so as to satis- 
fy his own mind as to the contents of it, and then answer the ques- 
tion. 

Q. (Repeated.) Was that certificate true at the time you signed 
it? 

A. Tes, sir. 

Mr. Ftjllerton. The facts which the certificate contains are, I sup- 
pose, susceptible of being proved now ; and, probably, to a great ex- 
tent, have been proved by the evidence already given by the witness ; 
and hence there is no necessity for asking him whether the certificate 
is true or not Whatever he knew about it then, he can testify to 
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now ; and if he has not already testified to the fall extent of his know- 
ledge, it is easy for him to do so. 

The Chaibmak. The witness has identified the letter, I suppose, 
as the one which he read. 

Mn FuLLEBTON. As one which he looked at while Rev. Dr. Stubbs 
read the letter to him. 

Mr. Nash. He has identified it as the one which he read. 

Q. Was the letter delivered by you to the Rev. Stephen H. Tyng, 
Jr., a copy of this letter ? 

Mr. FuLLEBTOK. If the Court please, the witness has already stat- 
ed that he held this copy in his hand while the Rev. Mr. Stubbs read 
the letter that was delivered to Mr. Tyng, and he says that this is the 
same as the letter that the Rev. Dr. Stubbs read to him ; but it will 
be necessary to superadd the testimony of Rev. Dr. Stubbs himself, 
who wrote the original, in order to show that the letter delivered to 
Rev. Mr. Tyng and this are alike. The Court can not fail to perceive 
this. No man can swear, when he holds a paper in his hand and 
another one reads what purports to be the original of it, that the 
papers are alike ; he only knows that the one that he holds is like the 
other as read; but whether that other paper is correctly read or not, 
he can not tell, and that can be proved only by the oath of the other 
individual. 

Mr. Nash. We suppose this is sufficient primorfacie evidence of 
the accuracy of the copy. It is hardly to be supposed that a party 
reading a paper, of which another party reads a copy at the same 
time, reads falsely. It is hardly within the capacity of any human 
mind to undertake to read a paper, and at the same time to dictate a 
letter which is exactly like the paper which another party holds in 
his hands. This is certainly primorfacU evidence, and if there is 
any inaccuracy in this paper which we now oifer, it can be corrected 
by the production of the original letter by the other side. 

Mr. FuLLEBTON. I do not desire that any such inference as the 
one suggested by the counsel should be drawn from the observations 
which I made. But we are in a court, a court of justice, where' we 
must follow the well-known rules of evidence ; and no man is called 
upon, or ought to be called upon, to swear that another man read a 
paper correctly, although the presumption may be, as it is in this 
case, that he did read it correctly. We are not dealing with pre- 
sumptiohs, we are dealing with facts ; and although it may be tech- 
nical, yet it is proper for us to ask that the gentleman who read that 
letter to the witness shall be put upon the stand to testify that he 
read it correctly. We shall not raise any objection to the reading of 
the letter when it is properly made out ; but it is not taking an un- 
usual course for us to raise the question now, and it is important in 
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this examination that this letter should be properly proved before it is 
put in evidence. 

Mr. Kabh. If the Court please, we insist upon the question. 

The Chairman. The witness can answer according to the best of 
his belief. I do not think, myself, that he can swear positively. 

A. I think it was, sir, as far as I could understand. 

The Ohaibmak. It was read to you as a copy ? 

A. Yes, sir. 

Mr. Logan. I now offer the letter in evidence. 

Mr. FuixEBTON. We claim the right to examine the witness on 
this point. 

Q. Do I understand you to say that Dr. Stubbs read from a paper 
which he held in his hand whilst you looked over another paper 
which you held in your hand. 

A. No, sir. 

Q. How was it? 

A. I had no letter in my hand. • 

Q. Had Dr. Stubbs, then, two papers which he read to you ? 

A. Yes, sir. 

Q. Did you not read either of them? 

A. No, sir. 

Q. Was there any third person present during the reading of 
those papers? 

A. No, sir. 

Q. Then you have no personal knowledge of the contents of those 
papers, except from first hearing one of them read, and then the 
other ? 

A. No, sir. 

Q. Then whether the one is a copy of the other is with you a 
mere matter of memory, supposing them to have been read correctly ; 
is it not ? 

A. Dr. Stubbs read both of them to me, and asked if they were 
not both alike. 

Q. After hearing a paper of that length read, (I hold up the pa- 
per itself for your inspection,) could you determine, after hearing 
another paper read, purporting to be a copy, that it was an exact 
copy, word for word ? 

A. I think so. 

Q. Have you read this paper since that time ? • 

A. No, sir. 

Q. You have read the certificate attached to it since you have 
been in court, have you not ? 

A. Yes, sir. 

Q. Let me test your memory, which seems to be a very excellent 
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€me. Will you be kind enough to repeat that certificate you have 
juBt read ? 

A. I can not. 

Q. Read it again, please, and then see if you can repeat it ? 

Mr. IS'ash. I submit that this is not a proper mode of examina- 
tion. 

The Ghaibhak. The witness might be very capable of judging 
whether a document was the same as one which he had just heard 
read a moment before, without being able to repeat that which he 
had heard. I do not think the question bears upon the point at 
issue. 

Mr. FuixEBTON. It is for the Court to determine. 

The Chaibmak* The witness labors now under many disadvan- 
tages that he did not labor under then. 

Mr. FuLLERTON. I would be willing to give him a week's time 
to study it (Laughter.) 

'The Chairman. If the ability of the witness to testify to the 
identity of these letters depended upon his being able to repeat the 
letter read to him by Dr. Stubbs, the question you put might, per- 
haps, be competent ; but inasmuch as that is not the case, I do not 
think it is important. 

Mr. FuxLERTON. Well, we will proceed. What was done with 
the letters after Dr. Stubbs read them to vou ? 

A. One he handed to me for the Rev. Mr. Tyng, and the other he 
kept himself. 

Q. How long after he handed you the letter was it you saw Dr. 
Stubbs again ? 

A. He handed me the letter on Saturday, and I think I didn't see 
him again till Sunday morning. 

Q. What time on Sunday morning, and where ? 

A. I think it was at Christ Church. No ; I- have made a mis- 
take ; I did not see him on Sunday ; I can not tell when I next saw 
him. 

Q. When did you sign the certificate attached to the letter which 
you have here perused ? 

A. I can not say how long, perhaps a week afterward. 

Q. Who produced to you the letter with the certificate attached 
when you signed it ? 

A. Dr. Stubbs. 

Q. Where was that done ? 

A In the store where I work. 

Q. Did you then read over the letter to which the certificate was 
attached, or was it read to you at that time? 

A. It was read to me. 
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Q. By whom ? 

A. Dr. Stubbs. 

Q. Was the letter itself read at that time, or only the certificate 
which you signed ? 

A. It was all read. 

Q. Could you then remember that the letter which was itself 
read to you was precisely the same, word for word, and sentence for 
sentence, with the one which had been read to you the Saturday pre- 
vious ? 

A. It was, as near as I could recollect. 

Q. At what hour on Saturday was this letter handed to Rev. Mr. 
Tyng ? 

A. I can not distinctly say at what hour, but I think it was about 
six or seven o'clock, evening. 

Q. Before or after sunset ? 

A. I think it was before. 

Q. Are you sure they were playing ball ? 

A. They were striking the ball with a club or stick of some kind. 

Q. Was it the old-fashioned game of ball, or was it something 
new, Mr. Howell ? 

A. I could not say. 

Q. Did you hear them call it croquet ? 

A. Not them — I did not hear them call it so. 

Q. Have you heard any body else call it croquet ? 

A. I have. 

Q. The same game ? 

Mr. Nash. We will admit it was croquet. (Laughter.) 

Mr. FuLLEETON. Oh 1 I have proved it now. You never should 
admit a thing after it is proved. (Laughter.) 

The Chairman. What is the object of all this, Mr. FuUerton ? 

Mr. FuLLEETON. I really do not know what object they had on 
the other side in showing that Mr. Tyng was playing ball. My ob- 
ject now is to show that he was playing croquet. 

The Chaieman. Yes, but you say you have proved that. 

Mr. FuLLEBTON. Then permit me to express my surprise that 
you should ask my object in putting this question. I now ask the 
witness if ladies did not participate in that game ? 

The Chaieman. And I am surprised that you should ask that 
question. 

Mr. FxtlleetOn. Well, sir, I am surprised at your surprise ; but 
I want to show that the game was entirely innocent. 

The Chairman. I do not know that the question of its innocence 
has been raised here. 
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Mr. FuLLEBTON. I do not know then, what the object was in 
patting it in the case at all. 

The Chaibman. It was stated, when that evidence was pat in, 
that the object was merely to identify the time and place. 

Mr. FuLLEBTON", It was not necessary to prove what he was 
doing in order to identify the time, the place, or the man. 

The Chaibmai)-. That was stated to be the object, whether it was 
necessary or not. 

Mr. FcjLLEBTON". Well, if it is proper for them to prove what he 
was doing, it is proper for me to prove the society, in which he was 
doing it. I now ask the witness. Did ladies participate in the game ? 

A. I can not state whether they played or not. 

Q. How did it happen that yon did not see Dr. Stabbs on the 
Sunday following the delivery of this letter ? ; 

A. I could not say. 

Q. Was he not absent from New-Branswick on that day ? 

A. I don't recollect. 

Q. Did not some other clergyman officiate in his place — in his 
chnrch on that day ? 

A. I don't recollect that, either. 

Q. Can you recollect whether any body else ever did occupy his 
pulpit besides himself, at any time ? 

A. Yes, sir. ^ 

Q. Please name who ? 

A. Rev. Mr. Boggs and Rev. Mr. Franklin. 

Q. Any one else ? 

A. Rev. Mr. Baker. 
. Q. Was the church of Dr. Stubbs open the day following the de- 
livery of this letter ? 

A. Yes, sir. 

Q. And did not one of the reverend gentlemen you have named 
officiate that day ? 

A. I don't remember who it was. 

Q. Was it a stranger ? 

A. I don't remember. 

Q. Was there a service in that church on the evening of that. 
Sabbath, as well as in the morning ? 

A. In the afternoon there was service. 

The Chairman. The witness has not answered your questiop. 
You asked about the evening, and he answered about the afternoon.. 

Mr. FuLLEBTON. I do not draw any distinction in this case be- 
tween the afternoon and evening. 

The Chaibman. Then his answer applies ? 

Mr. FuixBBTON. Yes, sir, I took the answer. 
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Q. Do you remember who officiated in the afternoon f 

A. No, sir. 

Q. Who oocnpies the rectory of Christ Church ? 

A. I do not know his name, sir; he is a member of Christ Church. 

Q. Can you not recollect the name ? 

A. No, sir. 

Q. How long has he occupied it ? 

A. Not quite a year, I think. 

Q. Do you not recollect that this letter was read to you by Dr. 
Stabbs when he was on the way to the cars to go to Princeton ? 

A. This letter was read to me in the store where I work ; I don't 
know where he was going then. 

Q. Had he any thing with him that indicated he was going to 
leave New-Brunswick ? 

A. I think not. 

Q. Were those letters read to you in the store ? 

A. One was read in the store, and the other in the school-room. 

Q. You misunderstand me in some way ; where were you when 
the two letters were read to you by Dr. Stubbs — ^first one and then 
the other ? 

A. In the school-room. 

Q. "Well, I referred to that occasion when I asked you whether 
he had. not something with him, his satchel or something of that 
kind, indicating that he was to leave town ? 

A. No, sir, he had not. 

Q. Do you know where the letter was dated that was read to you ? 

A. No, sir. 

Q. Do you recollect that it purported to have been written at 
Princeton ? 

A. I could not say. 

Q. When Dr. Stubbs read it to you, did he* read these words, 
•*' Princeton, July 12tih, 1867 " ? 

A. Not that I recollect of. 

Q. If he had read those words, "Princeton, July 12th, 1867," 
would you not have remembered it ? 

A. I suppose I would. 

Q. Did Dr. Stubbs come directly to you, or did he send a mes- 
senger to you on the Saturday when these letters were read to you 
in the school-room, first one and then the other ? 

A. I accidentally met him in the school-room. 

Q. At what time did you thus meet him ? 

A. I could not say the hour ; in the forenoon, I think. 

Q. Then why didn't you serve the letter upon him before six or 
seven o^clock in the evening ? 
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A. I was informed that Mr. Tyng was to come on the afternoon 
train. 

Q. And were you told where yon would find him ? 

A. I was told that I might find him either at Mr. Meyers's or at 
Mr. Bishop's. 

Mr. FuLLERTOX. May it please the Court, I have gone a little 
beyond the rule in this examination ; but the question now recurs on 
the admission of this letter, and we claimed that it can not be re- 
ceived as written evidence, because it is dated at Princeton, July 
12th, 1867, and that part of it was not read to the witness, or if it 
was, he does not remember it, and he says that, if it had been read 
to him, he would have remembered. 

Mr. Nash. Then we call upon the respondent to produce the let- 
ter delivered to him by the witness. What answer do you make, 
gentlemen ? 

Mr. FuLLEBTON. No response^ except that you must make out 
your own case. 

Mr. Nash. Then you decline to produce it ? 

Mr. FuLLBRTOMT. No ; we make no response. 

Mr. Nash. We now offer this letter as being good presumptive 
evidence that the letter delivered to the respondent corresponds sub- 
stantially with this one. We now offer this letter to the Court for 
inspection. Is there any objection ? 

Mr. FtTLLEBTON. No, not at all. 

Mr. Nash. The Court will see, with reference to this matter, that 
perhaps the presenters are going further than it is necessary for them 
to go, in making any proof whatever of the protest on the part of 
any of the clergy of New-Brunswick against these services ; but in 
order to avoid any question, we have chosen to give such evidence 
as we have given on the subject. We suppose that properly the 
evidence of consent to these services should come from the other 
aide. But these facts are now before the Court, that a notice signed 
by Dr. Stubbs was delivered by the sexton of Christ Church to the 
respondent upon that Saturday evening, which notice the respondent 
received and read ; that a copy or duplicate was kept as evidence of 
the contents of that notice ; that both documents were read to the 
sexton before he took the one he delivered to the respondent, and 
that the one that was kept was afterward read to him, and that he 
affixed a certificate as to the time and place of the delivery of the 
other copy. Now, we suppose that that is sufficient evidence to 
satisfy any court that the two copies are substantially identical ; and 
therefore I am surprised my learned friend on the other side should 
consider it necessary, upon this very trivial point in the case, to 
occupy so much time. We offer this as evidence, that the service 
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which we are now about to show was held, was objected to before 
it was held ; and if there is any thing in the form or language of the 
notice given to the respondent which it is important for the defense 
to make out, they can produce the original paper. I therefore ask 
the Court to receive this as evidence, for the purpose for which we 
oflfer it. 

Mr. Tbact. May it please the Court, the right to prove that such 
a letter as it is claimed on the other side was sent to Mr. Tyng, will 
not be challenged on our part. No objection to that will be made. 
But the attempt in this case is to put a thing in without its being 
proved, in violation even of those elementary rules which control 
evidence in such cases, and which are perfectly familiar among men 
generally, as well as in courts. The person who is called to prove 
that one paper is a copy of another should have had his eye on both 
papers, (with such spectacles as should enable him to see them,) 
[laughter,] and should be able to speak knowingly. A witness in 
that position speaks from past actual knowledge of the fact that the 
two papers were alike, and there is nothing left to invalidate his tes- 
timony but defects of memory. But when one paper is compared 
with another, both being read by the same person — not the person 
called to prove their identity ; and when the party to whom they are 
read delivers one of them to a stranger (as he did in this case to Mr. 
Tyng) and returns the other immediately to the.original possessor, 
in whose hands it remains for several days, the party who is called 
as a witness not having upon it, in the mean time, any private mark 
by which to identify it, it would not be tolerated in any court in the 
world that such a witness, with only such means of knowledge, should 
be permitted or should be thought sufficient to identify the copy of 
the original paper; not tolerated for this reason, that always in 
such a case, where, as in this case, no death has intervened, there is 
a man living who can tell just how it was. In this case Dr. Stubbs, 
writing a letter at Princeton, going down to New-Brunswick, finding 
his sexton there, reading the letter to him and giving him a copy to 
deliver, is a living man, and the right man, because he has the know- 
ledge to tell whether these papers are identical or not. The sexton 
knows nothing about the contents of the paper except from hearing 
them both read, and, according to his present recollection, a part of 
the letter — the word "Princeton" and the date — was not read to 
him at all. Any man who looks at that letter must in a moment be 
struck with the remarkable fact, that this gentleman appears in 
New-Brunswick with a letter written by himself and dated at Prince- 
ton. He says, ^^ I have heard so and so this morning ;" and so he 
writes a letter and becomes his own mail-carrier — a circumstance 
having nothing of evil about it, but a peculiar circumstance, and one 
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likely to be noticed and remembered. I think if any gentleman this 
morning was to call in and show a letter written by himself to an- 
other gentleman in New-York, the letter being dated " Boston," the 
person to whom he showed it would naturally say, " How came you 
from Boston this morning ?" or, " Why not have sent the letter by 
mail?" I speak of this merely in illustration of how#dangerou8 it 
ia as a general rule to depart from the direct line of proving a thing. 
If Dr. Stubbs wrote two letters, and gave one to his sexton and kept 
the other, and if the letters were copies of each other, Dr. Stubbs is 
the man who knows it. Now, why are we called upon to have a 
thing established by conjecture ? We do not question the integrity 
of this witness. We have not asked to have the oath administered 
to him. He speaks fairly enough, no doubt, but he does not know 
any thing about this. Dr. Stubbs is the man who knows, and the 
sexton is the man who does not know. The gentleman says that 
he thinks his case would be good without proof of this letter. Now, 
that is not a matter of the least moment. He is seeking to pat it in ; 
and, however immaterial to his case it may be, when he seeks to put 
it into the case, the question is. Has he proved this letter which is 
here in court to be a copy of the one delivered to Mr. Tyng ? Clearly, 
as matter of law, he has not ; upon the principle I have stated, that 
instead of resting upon the doubts and uncertainties of a man who 
did not read the original documents, and who signed this certificate 
four or five days or a week after the original was read to him, they 
are required to take the man who wrote the documents and com- 
pared them, and who knows whether they are the same or not ; and 
if they are not willing to produce that witness, I submit that the 
Court ought not to permit this piece of evidence to come in. It is 
not a question to be determined now whether this is material in the 
case or not. They are seeking to put it in. They must think it 
material or else they would not offer it ; and if it is not material, 
then it should be excluded on that ground. But, as I have said, 
that question is not now before the Court. Things that are of little 
importance are not to be proved by little or wrong evidence, any 
more than things of great importance. The evidence must cover 
the point that it is offered to sustain. If a thing is to be proved, it must 
be proved ; and it can not be proved by guessing at it, merely because 
it is a small matter. It seems to me there is no room for doubt in 
regard to this under the law of evidence — which, I may be allowed 
to say, has generally been spoken of as the most scientific part of 
the common law, being more in harmony with the principles of phi- 
losophy and logic than the other parts of the law irregularly af- 
fected by statutory appointments and ancient usages. The law of 
evidence rests upon the philosophical ground that, when a thing is 
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to be prored, it is to be proved bj the best eTidenoe, and not in some 
ontside, conjectural way. If we can accept the yagae recollections 
and conjectnres of the sexton as proof npon this point, where are we 
to stop ? Ton may find a man a little forther off who knows a little 
less npon the subject, and so the case will rest at last npon vague 
impressions instead of proo& It is evidence that is to be produced, 
and not the vague impressions and conjectures of a mind acting 
npon this subject without knowledge. 

Mr. Pabkeb. I wish to add one observation only. The learned 
gentleman who conducts the prosecution dropped the thought that, 
because he asked us to produce a letter which was in our hands, and 
we did not do it, there was a presumption generated that this was a 
correct copy of that letter. With very great respect, I submit that 
my learned adversary is not in the habit of addressing just such an 
observation as that to a court of law, because it is well known in the 
profession that he has no right whatever to put a copy in evidence 
unless he first gives notice to us to produce the original. That is 
the first ground — ^the foundation-stone ; and I apprehend there was 
no notice here. Then the question comes up distinctly, and by itself, 
Is the proof here offered, evidence — ^not presumption, not guess, not 
the opinion of Mr. Howell, the thinking of Mr. Howell, the belief of 
Mr. Howell — ^but evidence ? The Court will observe how very easy 
it is to prove the very thing itself, not only in this case, but in all 
cases, and the rule of evidence is strict, therefore, because the proof 
can be easily filled out to absolute certainty. All that was necessary 
in this case was for Dr. Stubbs and Mr. Howell together to have 
compared those papers, and for Mr. Howell to have then put his 
private mark upon the actual paper that he' left in Dr. Stubbs's pos- 
session. If that had been done, there would be no difficulty about 
it. They had it in their power, ther^ore, to make the identification of 
this paper clear and satisfactory. And will my learned friend insist, 
then, in a case like this, he has a right to say that any thing less will 
do than if it were a common case ? 

Mr. FuLLEBTON". The Court will understand, too, that Dr. Stubbs 
is in court, so that they can call him if they wish. They can pro- 
duce the evidence in a moment, if they desire to do it. 

Mr. Nash. The Court will understand, also, that the respondent, 
to whom the letter was written, is in court, and that they can pro* 
dnce the other evidence of this £stct, if they desire to do so. 

Mr. FuLLBBTON, Call hira, then. There is no propriety in pei^ 
mitting Mr. Howell to gteesa^ when Dr. Stubbs can swear. 

The Chaibman. We will reserve this question for the present, 

John W. Meybb called, examined by Mr. Logan. 
Q, What is your name, B,r^ ^ ^o you reside ? 
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A. My name is John W. Meyer, and I reside in New-Brunswick, 
New-Jersey. 

Q. Were you present in St. Jameses Methodist church, in New- 
Brunswick, on the morning of Sunday, the 14th of July last, during 
the service ? 

A. Yes, sir. 

Q. Can you state at what hour the service commenced ? 

A. Half after ten in the morning, I think, or somewhere about 
there. 

Q. About how long did the service last? 

A. Until twelve, I think. 

Q. Who was present and conducting the services that then took 
place ? 

A. Mr. Tyng and Dr. Tiffany. 

Q. Rev. Stephen H. Tyng, Jr., was present? 

A. Yes, sir. 

Q. Who was Dr. Tiffany — ^was he the minister in charge of that 
church ? 

A. I do not think he was at that time. He is now. 

Q. Where did the Rev. Mr. Tyng and the Rev. Dr. Tiffany offici- 
ate in that church — what part of it ; where were they standing dur- 
ing the service ? 

A. They call it a pulpit or platform. 

Q. They were on that together, were they not ? 

A. They were. 

Q. Please state, in your own language, what Mr, Tyng did and 
said during that service. State fully, as far as you can, what part he 
took, and what he said and did — ^how he officiated ? 

A. I think he conducted all of the service as it is done in the 
church there, with the exception of the reading of a Psalter some- 
thing similar to the Episcopal Church. He also used a number of 
the Episcopal prayers, such as are used in the Common Prayer-Book. 

Q. You say, " As it is done in that church." You mean by that 
the Episcopal Church ? 

A. No, sir ; St. James's Methodist church. 

Q. Was there, in the course of that service, an absolution pro- 
nounced by Mr. Tyng ? 

A. I do not remember. 

Q. Were there any psalms or hymns given out for singing by 
Mr. Tyng during that service ? 

A. Yes, sir ; I remember one. 

Q. (By the Chairman.) Are you familiar with the Book of Com- 
mon Prayer ? 

A. Yes, sir. 
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Q. What hymn was it that lie gave out? Was it from the Book 
of Common Prayer or from the Methodist Hymn-Book ? 

A. It is in the Methodist Hymn-Book, but it may be among the 
Episcopal hymns. 

Q. (By the Chairmeak.) When he gave it out, did he give it 
out from the Methodist Hymn-Book or from the Book of Common 
Prayer ? 

A. From the Methodist Hymn-Book. 

Q. Do you remember the words of the hymn or any thing of it ? 

A. I remember some of the words. 

Q. You do not know its number in the book? 

A. No, sir. 

Q. What else did Mr. Tyng then do in that service ? 

Mr. FuLLERTON. Do you propose to put the words of the hymn 
in evidence ? 

Mr. Logan. No ; we simply want to ascertain what else he did 
on that occasion. 

Mr. FuLLERTON. Then you do not claim that the words of the 
hymn were not evangelical ? (Laughter.) 

Mr. LoGAK. Oh ! no. We only want to see what else he did. 

A. He read some prayers from the Episcopal Common Prayer- 
Book and he preached a sermon. 

Q. If you please, we will now leave the morning service of that 
day, and go to the evening. Were you present in that church in the 
evening ? 

A. Yes, sir. 

Q. What hour did the services commence ? 

A. From seven and a half to a quarter to eight, or possibly eight 
o'clock. 

Q. Who was present at that time and conducting the services? 

A. Rev. Mr. Tyng and Mr, Steele. 

Q. Who was Mr. Steele ? , 

A. Pastor of the First Reformed Dutch church of New-Bruns- 
wick. » 

Q. Any one else ? 

A, Rev. Mr. Baty, I think. 

Q. Of what church was he pastor ? 

A. Pastor of the First Presbyterian church. 

Q. Any one else? 

A. No, sir. 

Q. Did they all together occupy this same pulpit and platform? 

A. Yes, sir. 

Q. Please state what part, if any, Mr. Tyng took in the services 
that evening ? 
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A. He read the prayers from the Book of Common Prayer, some 
of them, and preached a sermon. That is all I remember. 

Q. Did any of these other ministers that you name as present on 
that occasion take any, and if so, what part in the services that 
eveningr? 

A. I think one of them read the Psalter ? 

Q. What Psalter do you mean ? 

A. From the book used in St. James's Methodist church. 

Q. Did any of the others take any part ? 

A. I think the other read a hymn. 

Q. Do you remember what hymn ? 

A. No, sir. 

Q. You say tliat Mr. Tyng then preached ? 

A. Yes, sir. 

Q. At either of these times that yon speak of, when Mr. Tyng of- 
ficiated at that church, was he in a gown or surplice ? 

A. He wore no gown. 

Q. Had he any surplice ? 

A. He wore a full suit of black, I think ; I could not say exactly. 

Q. He had no outer garment over it ? 

A. No, sir. 

Q. To return to the morning service— did Dr. Tiffany take any 
part in that service along with Mr. Tyng, and if so, what ? 

A. Yes, sir, I think he read the Psalter. 

Q. The sermons that Rev. Mr. Tyng preached on those two occa* 
sions, were they of the usual length? 

A. I do not remember that. 

Mr. FuLLEBTOX. Is that put in in mitigation or aggravation of 
the offense ? 

Mr. Nash. Just as you choose. 

CROSS-EXAMINATIOK BY MR. PULLERTON. 

Q. To what church are you attached, or where do you attend church 
generally ? 

A. Well, I have attended, St. James's Methodist Episcopal church 
for nearly a year. 

Q. You attended that church then, in July last ? 

A. Yes, sir. 

Q. You had no objection, I suppose, to Mr. Tyng's preaching 
there on the occasion you have referred to ? 

A. No, sir ; I had nothing to do with it anyhow. 

The Chaieman. (To the Clerk of the Court.) What have you 
written there? 
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The Clebk. (Reading.) *' You h&d no objection to Mr. Tyng's 
preaching there ?" 

The Chairbcan. Scratch that out ; that ib of no consequence. 

Mr. FuLLEBTON. I would like to ask the Court whether that is the 
first thing they have discovered that is of no consequence in thb case ? 

The Chairman. No, sir, it is not. 
. Mr. FuLLEBTON. Then permit me to ask another question. Why 
your honor did not commence this system of expurgation on the first 
discovery, and why it was left until Z asked a question which seemed 
to be of no consequence ? 

The Chairman. It is well to begin now, perhaps. Go on, sir. 

Mr. FuLLERTON. I repeat the question : Had you any objection 
to Mr. Tyng's preaching on that day in that church ? 

The Chairman. Whether the witness had any objection or not, 
has not any thing to do with the case. 

Mr. FiJLLERTON. I do not know that it has any thing to do with 
the case, whether any other clergyman was present at that service 
besides Mr. Tyng. I do not know that it has any thing to do with the 
case, whether he pronounced absolution or not 

The Chairman. It is for the Court, I presume, to judge what 
questions are relevant to the case. The objections of the witness on 
that occasion, if he had any, are of no consequence. 

Mr. FuLLBRTON. AUow me to ask whether it is of any conse- 
quence to ascertain whether Mr. Tyng wore a gown or a surplice on 
that occasion ? 

The Chairman. It may be, in the view of the Court. 

Mr. FuLLERTON. Well, it is not a part of the charge, and it is no 
violation of a canon. 

The Chairman. Oh ! very well, sir ; if you wish to argue the 
matter 

Mr. FuLLERTON. No, I have no wish to argue it ; I merely make 
the suggestion. I now ask the witness another question. 

Q. Were the congregations assembled on that day, in that church, 
of a highly respectable character ? 

The Chairman. I rule out that question. 

Q. Did you observe any thing in the character and conduct of any 
person present on that occasion that was indecorous or out of place 
for the Sabbath ? 

A. No, sic 

Q. Was the preaching edifying ? 

Mr. Nash. I submit that that is a matter of opinion. 

The Chairman. Of course; and so was the matter of the former 
question. 
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Mr. Nash. I have no disposition to make technical objections, 
bnt the counsel seems desirous of forcing me to it. 

Mr. FcTLLKBTON. Well, if any great wrong was perpetrated at 
that time, in New-Brunswick, I would like to know it ; and if, on the 
other h|ind, every thing was decorous and proper, I should like to know 
that also. 

Mr. Nash, We object to this question as irrelevant. 

The Chairman. The Court considers it irrelevant. 

Mr. Parker. I do not see that the Court does. 

The Chahiman. Yes, sir, it is irrelevant. 

Mr. Parker. I do not see that the Court considers it irrelevant ; I 
see that the Chairman does. 

The Chairman. Do you wish us all to speak at once ? 

Mr. Parker. No, sir ; but I have never before been in a court 
where there were five judges, and where one undertook to pronounce 
the opinions of the Court without consulting the rest. 

The Chairman. I suppose, sir, that the members of the Court are 
perfectly competent to conduct their proceedings in their own way. 

Mr. Parker. Undoubtedly, sir. 

The Chairman. And if it so be, that they have made me their 
mouthpiece 

Mr. Parker. But have they ? We do not know that. 

The Chairman. You have known it hitherto. That is what you 
complain of. 

Mr. Parker, No, sir. Our complaint is, that the Chairman un- 
dertakes to pronounce the opinions of the Court without consulting 
the other members. 

The Chairman. My brethren will object if there is any objection 
to my course, and I will submit to their decision. I submit that we 
understand how. we are proceeding here. 

Mr. Parker. And I submit, sir, that we understand what the pro- 
prieties of a court of justice are. 

The Chairman. Well, if it satisfies you, I will say that my breth- 
ren all agree with me in this. 

Mr. FuLLERTON. Well, I won't ask how the presiding officer of 
the Court ascertained the fact of that agreement, because that might 
be out of place, and embarrassing. Shall I proceed to ask another 
question ? 

The Chair^can. Of course, sir. I suppose, however, that you ask 
these questions with the understanding that the Court are capable of 
deciding as to their propriety. 1 believe that is the rule in all courts ; 
and I do not understand that it is a matter of any consequence to the 
members of the bar here present how the judgment of this Court is 
obtained. 
8 
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Mr. FuLLKRTON. No, sir ; but if there is any secret way of ascer- 
taining the opinions of men without consulting them, I would like to 
learn it before I grow any older ; because it would be very conve- 
nient sometimes. 

The Chatbhan. Any objections to my rulings in the case, coming 
from my brethren, will be duly considered ; and that is sufficient, I 
take it, for th^ purposes of these proceedings. 

Q. Will you tell me what Presbyterian clergyman was present on 
the Sabbath you have named ? 

A. I have told you that I thought it was Mr. Baty, 

Q. Has he a congregation in New-Brunswick ? 

A. He had then ; he has not now. 

Q. Name again, if you please, the clergyman of the Dutch Church 
who was present. 

A Dr. Steele, I think, if there was any. 

Q. Had he a congregation, at that time, in New-Brunswick? 

A. Yes, sir. 

Q. State whether, upon the two occasions you have mentioned, 
the audience^ were large oi* small ? 

A. They were large. 

Q. Composed in part of the three congregations, were they not ? 

A. Well, I don't know ; quite likely ; the congregation was very 
large in the evening. 

Q. Did Mr. Tyng read the lessons of the day ? 

A. I don't remember ; I think he read some of them ; it was 
either he or Dr. Tiffany ; I .don't remember which, but I think it was 
Mr. Tyng. 

Q. Dr. Tiffany — of what persuasion is he ? 

A. He is now pastor of the St. James's Methodist church. 

Q. You have spoken of the Psalter of the Methodist Church; has 
that Church a Psalter? 

A. Yes, sir. 

Q. Used in that Church ? 

A. Yes, sir. 

Q. Composed of the Psalms of David ? 

A. The Psalms of David, the Ten Commandments, the Apostles* 
Creed, the Lord's Prayer, and the Communion Service, and Gloria in 
Excdsis, 

Q. State whether you are the Mr. Meyer at whose house Mr. 
Tyng was served with the letter ? 

A. No, sir. 

Q. Are you in any way connected with him ? 

A. No, sir. 

Q. Was Dr. Tiffany pastor of that Methodist church at that 
time? 
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A. I think not. 

Q. Was there any pastor of that ohnrch at that time ? 

A. I think not; I don't know. Bishop McClintock, of the Metho- 
dist Church, preached there most of the time. 

Q. (By Mr. Tracy.) Are you able now to recollect any part of the 
hymn which you have stated in your testimony that Mr. Tyng gave 
out on that occasion ? 

A. Yes, sir ; it is the hymn that commences-— 

** Hasten, tlimer, to be wise, 
stay not for the morrow^s son.** 

I think it is the 833d hymn of the Methodist Hymn-Book. 

Q. (By Mr. Nash.) You were a member of the choir on those 
two occasions, were you not ? 

A. Yes, sir, 

Q. (By Mr. Tracy.) As you were in the choir, will you state what 
canticles were sung that day — whether they were the same that are 
used in the services of the Episcopal Church — the canticles that 
were chanted ? 

A. I think that in the morning we sang the JubUate—-^*' Oh I be 
joyful in the Lord!" and the " Gloria Patri/^ and in the evening 
we sang the " Gloria PaJtri^'* and, I think, an anthem, " Praise the 
Lord, O my soul !" or it might have been in the reverse order ; I 
won't be certain which was in the morning or which was in the 
evening. 

J. Fleminq Van Benseixaeb called, examined by Mr. Logan, 
testified. 

Q. What is your name, and where do you reside ? 

A. My name is J. Fleming Yan Rensellaer; I reside in New- 
Brunswick. 

Q. Were you present on the morning of Sunday, July the 14th of 
last year, at St. James's Methodist Episcopal church in New-Bruus- 
wick? 

A. I was, sir. 

Q. What part of the church did you occupy during the service ? 

A. I occupied the front seat next to the railing, at the end of the 
church. 

Q. The railing next to what ? 

A. The railing around the pulpit, or whatever they call it. I 
don't know what they do call it in the Methodist Church. 

Q. Whom did you see upon the pulpit, or platform, conducting 
the service ? ^^ _. 

A I saw Rev. Mr. Tyng. 
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Q. Do you recognize him here now ? 

A. I do, sir. 

Q. Rev. Stephen H. Tyng, Jr, ? 

A. Rev. Mr. Tyng, and Mr. Tiffany. 

Q. Who was Mr. Tiffany that you speak of? 

A. I did not know at tbo time who he was, but I inquired and 
found out that he was Rev. Mr. Tiffany. I didn^t know him then and 
had never seen him before to my knowledge. 

Q. What is he now — is he a minister ? 

A. I believe he is the pastor of St. James's Methodist church in 
New-Brunswick. 

Q. Were you a regular attendant at that church ? 

A. No, sir. 

Q. What church did you attend ? 

A. Christ Church, Episcopal 

Q. How came you to be present upon that occasion at St. James's 
Methodist church ? 

A. From curiosity to hear Mr. Tyng. 

Q. If you had curiosity, you must have had knowledge? How 
did you arrive at your knowledge that Mr. Tyng was to officiate or 
preach there ? 

The Chaibman. What is the use of that question ? 

Mr. Logan. To show that an announcement of it had been made 
in public prints, and that the attention of the witness was called to it 
by that means. 

A. I saw a notice of it under the heading, " Church Notices^'* in 
the New-Brunswick paper, that he was to preach there. 

Q. The service that took place there on that occasion, was it con- 
ducted in whole or in part by Mr. Tyng?. Please state what part 
Mr. Tyng took in it, and what part Mr. Tiffany took ? 

A. I think Mr. Tyng took the most part ; I do not remember what 
part Mr. Tiffany took — some portions of the service I think, I remem- 
ber he took part in. 

Q. Please state in brief what part Mr. Tyng took in that service 
— what did he do ? 

A. I think he read some prayers from the Episcopal Prayer Book ; 
I think that \hQ AhaoVution was read as a prayer ; and if I remember 
right, I think the Lord's Prayer was combined with it. The two les- 
sons of the Episcopal Church — (I think) — the two lessons for that 
day were read together, one after another, and the hymn, and a ser- 
mon preached by Mr. Tyng. 

Q. What musical service, if any, was there during that celebra- 
tion? 

A. I remember nothing but a hymn. 
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Q. At this service how was Mr. Tyng dressed ? 
A. In a frook-coat, I think. 
Q. Had he any gown or surplice on ? 
A. No, sir, 

Q. Do yon remember if Mr. Tiffany gave out any psalm or hymn 
at that service ? 
A I do not, 

Q. You were not present at the evening service ? 
A. I was not. 

CROSS-EXAMINED BT MB. FULLEBTON, 

Q. Did you attend St. James's church at that day at the request 
of any one ? 

A. No, sir. 

Q. Was it at no one's suggestion that you went there ? 

A. No, sir. 

Q. Before going there had you heard that any objection had been 
made by any one to Mr. Tyng's preaching there ? 

A. I had not. 

Q. Had you heard the subject discussed ? 

A. Not at all. 

Q. Where did you see this notice that you speak of? 

A. I think I saw that in the New-Brunswick daily paper ; those 
notices are generally published Saturdays, I believe^ 

Q. And it was mere curiosity that took you there — ^nothing else ? 

A. Nothing else, sir. 

Q. Will you explain how the AbsoliUion was said as a prayer? 

A, I think it was just repeated or read from a Prayer-Book. KI 
remember right, there was a Prayer-Book from the Episcopal Church 
used — portions of it used by Mr. Tyng, from which he read some 
prayers, and I think that this was read 

Q. Don't go off the subject ; how was Absolution said as a 
prayer ? 

A. I could hardly tell you. ^ Of course I don't know it myself un- 
less I read it over ; but I know it was merely repeated as a prayer, 
and the Lord's Prayer added to it, if I recollect right. 

Q. Do you know whether or not the Prayer-Book contains more 
than one form of Absolution f 

A. It does. 

Q. How many? 

A. Two. 

Q. Which one did he use on that day P 

A. I can not say. 

Q. Did he repeat on that day the form ot Absolution as contained 
in the Prayer-Book, or did he alter it ? 
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A. I can not say. 

Q. Did he add any thing to it ? 

A. I think there was, previous to that, quite a prayer, and that 
that was brought in last. 

Q. Just before that there was quite a prayer, you say ? 

A. I think there was. There were several prayers together, and 
I do not remember now how many there were, or in what order they 
came. 

Q. The curiosity which led you there that day did not lead you, 
then, to remember the order of exercises very particularly ? 

A. No, it did not. 

Q. Can you say that any thing preceded Absolution save the Oene- 
ral Confession f 

A. I can not say so; I won't say positively one way or the 
other. 

Q. And you really think the Lord's Prayer was continued right 
after the Absolution, do you ? 

A. I think it was ; I know it was after something, and I think it 
was after that. 

Q. How have you been accustomed to hear it in the morning 
service ? 

A. Not in connection with any other prayer. 

Q. Nor in connection with the Absolution ? 

A. No, sir ; not added to it as if it were our prayer. 

Q. When you say that the Lord's Prayer followed the Absolution 
And was added to it^ do you mean any thing more than that it was 
repeated right after Absolution ? 

A. Most of the prayers in the Episcopal Church 

Q. Just answer my question. 

A. It came very quickly after it. (Laughter.) 

Q. How is it in the Prayer-Book that you have been accustomed 
to use — does the Lord's Prayer follow immediately after Absolution, 
or does something else come in between them ? 

A. I think it follows immediately after the prayer. 

Q. After Absolution ? 

A. I think so ; I can not tell positively without seeing the book^ 
but it does not come in the way he read it. It follows in the Epis- 
copal Church, I think, in a different way from the way in which Mr. 
Tyng read it ; it does not follow as if it were one prayer. 

Q. I understand that you attend Christ Church ? 

A. I do. 

Q. Is your father an officer of that church ? 

A. He is not. 

Q. Has he ever been ? 
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A. He was at one time. 

Q. You are familiar with the Prayer-Book ? 

A. I am. 

Q. You own one ? 

A. I do. 

Q. Will you now be kind enough to state the difference between 
the relative position of the General Confession and Absolution and 
the Lord's Prayer in your Prayer-Book, and the forms used by Mr. 
Tyng on the occasion referred to ? 

A. I believe the General Confession comes first, Absolution next, 
and the Lord's Prayer following, and they are separate and distinct, 
each one. Mr. Tyng (if he used the Absolution and Confession, which 
I won't say) combined all three together ; if he did not use all three, 
he combined the Lord's Prayer with some other without making 
them separate and distinct, as they are in the Episcopal Church. 

Q. Well, he did not repeat them both together, I take it ? 

A No, he could not very well. ^ 

Q. He repeated them one after the other ? 

A. Yes, sir, he did ; that is, if he did repeat the two, but I am 
not positive about that ; but he repeated the Lord's Prayer immedi- 
ately afterward — ^he k6pt right along, without terminating the other 
prayer, as it is in our book. 

Q. How did he alter it ? 

A. I think it ends in our Prayer-Book, " Lord Jesus Christ," or 
something like that ; and, instead of using those words, he went 
right on with, " Our Father." 

Q. You are sure of that ? 

A As sure as I can be ; I think I noticed it at the time : I could 
not swear to it, but I think it was so. 

Q. Is that all you have to state in answer to the last question — 
**Howdidhealterit?" 

A I don't say that he blended all three together, because I won't 
be positive about his using both Confession and Absolution. 

Q. Will you say that he pronounced Absolution ? 

A. I will not say positively. 

Q. Will you say absolutely that he repeated the Confession ? 

A. I will not, in regard to the Confession. 

Q. Will you say that he repeated the Lord's Prayer? 

A. I will. 

Q. Did the congregation or any part of them repeat it at the 
same time ? 

A. They appeared to in the portion of the church that I was in ; 
I can not tell whether they all did or not. 

Q. Was the Psalter read there that day ? 
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A. There was a Psalier read* 

Q, What Psalter? 

A. I do not know ; I had not any Prayer-Book with me. 

Q. Were there responses from the congregation when the Psalter 
was read ? 

A. I do not remember; I think so. 

Q. Did not the congregation and the clergymen alternate ? 

A. I think they did. 

Q. Can you say whether it was the Psalter of the Episcopal 
Church ? 

A I can not ; I had no book with me. 

By Rev. Dr. Hoffman. When Mr. Tyng was reading the Lord's 
Prayer and the prayers attached to it, was he standing or kneeling ? 

A. Kneeling, sir. 

BY MR. FULLEKTON. 

Q. Who preached for Dr. Stubbs on that day? 

A. I do not know. 

Q. Who officiated there ? 

A. I do not know ; I was not in the charch at all* 

Q. Did any one ? 

A. I do not know. i 

Q. Do you know whether the church was open that day ? 

A. I do not. 

Q. Was there service in the afternoon or evening at Dr. Stubbs's 
-church at that time — what was the custom ? 

A. In the afternoon was the custom. 

Q. Was there any service there that day ? 

A. I can not say ; I did not attend church that day. 

Q. Your curiosity did not lead you there ? 

A. I go there from duty y I went to the other church from curi- 
osity. 

Jeremiah Van Rensellabb called ; examined by Mr. Logan. 

Q. What is your name and residence ? 

A. Name, Jeremiah Van Rensellaer ; residence, New-Brunswick, 
New-Jersey. 

Q. The last witness was your son ? 

A. Yes, sir. 

Q. Were you present at this service that has been spoken of 
here by your son ? 

A. I was, sir. 

Q. How came you to be present — what induced you to go there ? 

A. I saw the anno>;nJ^^g^ent in the papers, or rather in the New- 
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BruDBwiok paper, and, if my recollection serves me, also by placard, 
that Rev. Mr. Stephen H. Tyng would preach or officiate at the Me- 
thodist church, and I went for the purpose of hearing him, expect- 
ing the Episcopal service to be performed. 

Q. You are an attendant in Dr. Stubbs's church ? 

A. I am, sir. 

Q. The Rev. Mr. Tyng was there, of course ? 

A. Yes, sir. 

Q. Will you please state, Mr. Van Rensellaer, if you can, the 
manner in which Mr. Tyng officiated ? 

A. I can not exactly describe it ; it is the only time I ever was 
in the church, and I really don't know exactly the arrangement of 
the pulpit or chancel, or whether there is a chancel or not. 

Q. Was he alone at that time ? 

A. No, sir ; there was another gentleman with him, whom I un- 
derstood to be Rev. Mr. Tiffany, though I did not know him ; never 
saw him since or before. 

Q. Was Mr. Tyng in gown or surplice at that time ? 

A. In ordinary citizen's dress, I think. 

Q. Will you state, if you please, the service or ministration made 
by Rev. Mr. Tyng on that occasion ? 

A. If my recollection serves me, two of the initiatory sentences 
were used as prayers, the service commencing in that way. It is 
possible there may have been a chant or verse sung, music at the 
commencement ; I am not certain as to that ; but after two verses 
(as I remember) were read as prayers, the General Confession, and 
the Second Absolution by a change of the personal pronouns, instead 
of being read as an Absolution, was read as a prayer. That, I think, 
beyond all doubt, was the manner in which it was used. 

Q. Please read as you think it was changed by Mr. Tyng. 

A. Instead of reading according to the text, my impression is very 
distinct that it was read in this fo^^m : " Almighty, our heavenly 
Father, who of thy great mercy hath promised forgiveness of sins 
to all those who with hearty repentance and true faith turn unto him, 
have mercy upon us^ pardon and deliver U8 from all our sins ; con- 
firm and strengthen vs in all goodness ; and bring U8 to etjerlasting 
life, through Jesus Christ our Lord." I think that is the form in 
which it was used. 

Q. What other parts of the service did Mr. Tyng perform ? De- 
scribe them ? 

A. Some prayers were read, and a litany. 

Q. What prayers, and what litany ? 

A. I can not really say exactly as to the prayers ; but my impres- 
sion is, prayers from the Prayer-Book, as they are in the morning ser- 
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vice. A litany was read alternately, I think, by Rev. Mr. Tyng and 
the congregation, but different from that in our Church Prayer-Book. 
I think I followed it in a book that was handed me by some gentle* 
man that was in the pew with me, which I believe to have been the 
book in use in that church. 

Q. What musical service, if any, was had ? 

A. I think there was a chant, sir, and I think one of the chants 
from the Prayer-Book ; also, a hymn and psalm, one of which, either 
the hymn or the psalm, I found in my Prayer-Book which I had with 
me ; the other I could not find ; it was not in my Book of Common 
Prayer. 

Q. Mr. Tyng preached ? 

A. Tes, sir, he preached. 

Q. What length was the sermon ; do you recollect ? 

A. I was not particularly struck with it. (Laughter.) My im- 
pression is, that the whole service was a little less than usual. I think 
we got out of church earlier than I had been in the habit of doing, 
and probably (that is my impression) before the other congregations. 

Q. Are there any other Episcopal churches in the city of New- 
Brunswick, than Christ Church and St. John the Evangelist's ? 

A. None but Christ Church and St. John the Evangelist's. 

Mr. Nash. The case on the part of the presenters is closed, if 
that notice that we have offered is received.. If the Court would like 
to hear any further remarks upon the subject, I am willing to make 
any additional suggestions that may be acceptable. I certainly should 
not offer this notice unless I believed that our proof would be suffi- 
cient, in any court of justice, to enable it to be received. 

I can enlarge upon the proposition, if the Court have any doubt 
or hesitation about it ; but of ccuirse it is to be presumed, upon all 
sides, I suppose, that the members of the Court are not familiar 
with the technical rules of evidence which obtain in the civil courts ; 
and, therefore, whatever may be said upon either side, the Court will 
take simply upon the authority of the counsel stating it. I might 
enlarge upon the reasonableness of the rule for which we contend, 
and show how, in point of fact, not only according to technical rules 
of evidence, but according to the reason upon which those rules are 
based, this is competent evidence to prove the facts we desire to 
establish by it. 

I will not enlarge upon this, however, unless the Court would 
like to hear further remarks upon the subject. 

Rev. Dr. Tuttlb. We should like to hear the counsel expound 
his views on this point. 

Mr. Nash. Very well. The primary notice is of course the one 
that was left with Mr, Tyng. There is a rule of law regarding the 
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best evidence to be produced ; but the best evidence may be of two 
classes. When primary evidence can be had, then secondary evi«- 
dence is not admissible. The primary evidence of the contents of a 
document is the document itself; but in default of that, the secondary 
evidence is oral proof of the contents of the document. Now, in this 
case, we have called upon the respondent to give us the original doc- 
ument. He withholds it. That entitles the presenters to give sec- 
ondary evidence, as it is called, of the contents of that document. 
Now, there are no distinctions in secondary evidence, as to the ad- 
missibility of the evidence. You may prove the contents of a docu- 
ment by the testimony of a person who has read it, and who can 
give from recollection substantially its contents ; or you may prove 
the contents of it by a copy taken at the time. They are both sec- 
ondary evidence, and one is no better than the other in point of 
admissibility, although one may be more satisfactory than the other. 
And it is not always necessary to call the person that can give the 
most satisfactory evidence upon the subject, because there may be 
various reasons why he can not or should not be called ; and the rules 
of evidence are based upon general principles, applicable to all cases 
that may come up. Under the former rules prevailing in courts of 
justice, a party to a suit never could be heard as a witness. He might 
want to prove the service of some notice or paper, and the Court 
might feel that he perhaps was the person most competent to give 
satisfactory evidence upon that point, if the original could not be 
produced; but as the party could not be called as a witness, the Court 
would take the evidence of another person who did not know the con- 
tents of the paper so well, but who knew it well enough to prove 
what the paper did contain. Now, in this case the only argument 
against the allowance by the Court of this paper, is not any doubt 
that it sufficiently states the coiitents of the original paper served 
upon Mr. Tyng, but it is sought to compel us to call Dr. Stubbs, who 
wrote both papers, upon the ground that his evidence would be more 
satisfactory than that of the sexton. Well, its being more satisfac- 
tory does not make it any more admissible. In both cases it is sec- 
ondary evidence — it is not the paper itself; and therefore Dr. Stubbs, 
if he should be called and put upon the stand, might be subjected to 
the same cross-examination as the other witness, as to the accuracy 
of this paper, as to whether he had compared it carefully with the 
original, and as to whether he had had the assistance of a third 
person in making the comparison. His testimony might be more 
satisfactory than that of Mr, Howell, but it would be testimony of 
the same grade and kind. But, it may be said, why not call Dr. 
Stubbs? The reason why we do not call him is simply this, and I 
have no objection, in reference to my friends on the other side, or in 
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reference to the Court, to state it. We do not conoeive that this 
ease is, as it has been termed, a prosecution on the part of Dr. Stubbs* 
We suppose that he occupies no other position in the case than any 
other clergyman. He has no feeling whatever against this respond* 
eiit, and we do not desire to put him forward in any way in the case 
as prosecutor, as witness, or as taking any part in the matter be* 
y ond the fact that it happened to be his lot to have the duty of put* 
ting this canon in force cast upon him. Now, if the Court think 
that hearing Dr. Stubbs's testimony in reference to the contents of 
that paper would be any more satisfactory evidence to their minds, 
that this paper which we offer is a fair and substantial duplicate 
of the one which was served upon Mr. Tyng, why, of course, we shall 
be obliged to put him on the stand for that purpose ; but, as the Court 
has already seen, our case is completed without his testimony, and 
we think it is complete even without the proof of this notice. We 
prefer, however, to have the notice in, in order that the ground sta- 
ted in it may be fairly before the Court and before the defendant. 
I close with what I said before. I consider that the paper is legiti* 
mately proved, and is proper to be read in evidence, otherwise I 
would not offer it to the Court. 

Mr. Tracy. May it please the Court — ^The only reason which is 
assigned why this question should be determined now, when it has 
been once reserved to give the Court time for cobsideratiop, is, that 
Dr. Stubbs is one of the witnesses here whom the gentleman wishes 
to discharge this evening. Now, if the Court please, if this case were 
to go on, and be tried without the presence of Dr. Stubbs, there 
could be no result but a prompt dismissal of it. The charge is, of 
trenching upon the prerogative of Dr. Stubbs ; and Dr. Stubbs's 
assent to what was done is stated in the presentment itself to be a 
material point ; and no matter what he did or said on the Wednes- 
day or Friday previous, the fact of his assent on that Sunday morn- 
ing or evening is not to be got at except by his testimony. His 
attendance is therefore indispensable. In illustration of this, I may 
here say that^ in some cases in the civil courts — cases, for instance, 
involving the ownership of property, such as cases of larceny, etc., 
the presence in court of the owner of the property is absolutely 
required, and without It the case can not stand. 

Now, if this Court please to discharge this witness to-day, we 
shall be compelled to subpoena him back here to-morrow, because 
we can not let this cause terminate in that way without having the 
man here upon the stand whose presence is necessary to a complete 
examination and understanding of the case. But it is not our place 
— it is their place — ^to call him. 

A single word now in reply to the new matter suggested by the 
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connsel on the other side. My learned friend has said, with entire 
truth, that there are no degrees in secondary evidence. If you can 
get a man who has a copy of a paper, and another man who can re- 
peat it from memory, there is no choice between them as witnesses. 
But there is another rule that is not slaughtered anywhere, but 
stands always ; namely, that, while there are no degrees in second- 
ary evidence, (as to admissibility,) there is a broad distinction be- 
tween what is evidence and what is not evidence. A man can not 
come here and say, "I think," ''I guess," "I judge so," and have 
that received as evidence. That is mere impression; it is not evi- 
dence at all. The difference between a man who knows and a man 
who does not know, is certainly not the distinction between primary 
evidence and secondary evidence ; but is the distinction between evi- 
dence and error — ^between evidence and no evidence — ^between evi- 
dence and nothing. 

Now, here is a man, Mr. Howell, who never read either of these 
papers, and who only knows that bne paper, and another paper, 
were read to him by this clergyman. He, therefore, never had 
any personal knowledge of the contents of either of the papers; 
so that, instead of his statement upon that subject being secondary 
evidence, it is really no evidence at all. He has no more right to 
assume that Dr. Stubbs read it to him correctly than we have a 
right to assume that the doctor did not read it correctly ; because, 
according to the witness's own statement, he did not hear the words, 
" Princeton, July 12th," read. All the witness knows is, that Dr. 
Stubbs read two papers to him ; and, so far from having any per-- 
Bonal knowledge that they were read correctly, he is not even able 
to identify the papers, because it appears that he did not put any 
mark upon either of- them by which to identify it again. 

However, I will not now push the matter any further, as I may 
be repeating what has been said already. But I will say, in conclu- 
sion, that there never was a balder case in the world than this, never 
a clearer failure to prove a case, by any sort of evidence, primary or 
secondary, than the failure here. It is not proved at all, and the 
Court can not proceed unless they are to proceed upon presumption. 
I beg to remind this Court that the canons which provide for such a 
trial as this provide, also, that it is to proceed according to the 
principles and methods of the common law. Now, if there is any 
thing in the common law that is respectable, (and there is much in 
it that I venerate,) if there is any portion of it that deserves to be 
regarded and cherished with unusual reverence, it is those rules of 
evidence which protect the rights of the individual in every case, 
and prevent the great wrongs that would result from allowing men 
to be Bworh into positions and responsibilities upon vague and sha- 
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dowy BuppoBitioiis and impressions. These rules of evidence are 
yital in the administration of justice. While the law generally 
may he criticised for many things, its rules of evidence alone are 
sufficient to entitle it to all the eulogy and admiration it has ever 
received. 

The Ohaibhan. It is the desire of the Court to reserve the ques- 
tion until to-morrow morning. The Court will now adjourn until 
ten o'clock to-morrow. 



THIRD DAT. 

TtJESDAT, Feb. 11, 1868. 

The Court met at ten a.m. The proceedings were opened with 
prayer. 

The Chairman. The Court announce that they do not receive 
this paper as evidence as it at present stands. 

Rev. Alfred Stubbs, D.D., called ; examined by Mr. Nash. 

Q. What is your name and residence ? 

A, Alfred Stubbs, New-Brunswick. 

Q. Did you reside in New-Brunswick in July, 1867 ? 

A. I did. 

Q. What was your profession and calling at that time ? 

A. Clergyman ; rector of Christ Church. 

Q. How long had you been rector of Christ Church, New-Bruns- 
wick? 

A. I was instituted in October, 1840, and have remained rector 
ever since. 

Q. Do you remember being in Princeton about the middle of 
July, 1867 ? 

A. Yes. I was at Princeton on several occasions. 

Q. Do you remember delivering a letter to your sexton, Mr. 
Howell, to hand to the respondent in this case ? 

A. I do. 

Q. Where did you write that letter ? 

A. In Trinity Church Rectory, Princeton. 

Q. Where did you hand it to Mr. Howell ? 

A. On the same day, in the Sunday-school room of Christ Church, 
New-Brunswick. 

Q. How far is Princeton from New-Brunswick ? 

A. About fifteen miles. 

Q. Railroad communication between them ? 

A. Yes ; very frequent. 

Q. Did you prepare one «!• mnrp. copies of that letter? 
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A. My impression is, that I prepared two copies. 

Q. When you delivered the letter to Mr. Howell, did you retain 
a copy or duplicate of it ? # 

A. I did so. 

Q. Look at the letter shown you, and state whether that is one of 
the copies you so prepared ? 

A. That is certainly my handwriting. It is one of the copies I 
prepared. 

[Mr. Nash read the letter in evidence, which was marked by the 
Clerk of the Court with his initials, and was as follows : 

Rev. Stephen H. Tyng, Jr.: Princeton, July 12. 

Reverend ani> Dear Sir: Information was given me this 
morning by Rev. Edward Boggs, D.D., whom I met at an ordi- 
nation service in this neighborhood, that he had seen a notice 
published in the New-Brunswick papers that you would officiate 
on Sunday next in New-Brunswick, for a congregation of the Meth- 
odist Society. 

On consulting the Bishop of the Diocese, he authorized me to 
say that he would not suffer the law of the Church to be violated 
with impunity, and I beg you, therefore, to desist from that service, 
which is plainly forbidden by the twelfth canon. 

You will, I trust, readily comply with this request, prompted, as 
it is, by the earnest desire to preserve the unity and peace of the 
Church and to promote concord among brethren. 

I remain, dear sir, very sincerely yours, 

Alfred E. Stubbs.] 

Q. Was Christ Church open for service at the usual hours on 
Sunday, July 14th, 1867 ? 

A. It was, sir. 

Q. What were those hours at that season? 

A. Half-past ten in the morning, and half-past four in the after- 
noon. 

Q. Who officiated on that Sunday in your church ? 

A. The Rev. Alfred B. Baker, rector of Trinity Church, Princeton. 

Q. At one or both services ? 

A. At both services. 

Q. Where were you ? 

A. I was at Princeton, officiating at Trinity Church, 

Q. You had exchanged, then, for that day, with Mr. Baker ? 

A. I had. 
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Q. What other Episcopal chnrch is there in New-Brunswick be- 
sides Christ Charch ? 

A. The Church of St. John the Evangelist. 

Q. Is that the only one ? 

A. The only one. 

Q. Who was the minister or rector of that church in July, 186Y? 

A. The Rev. Edward D. Boggs, D.D. 

Q. How long had he been rector of that church ? 

A. About twelve months — since July 1st, 1866. 

Q. St John the Evangelist's was originally a chapel* of Christ 
Church, was it not ? 

A. It was. 

Q. Under your charge ? 

A. Under my charge. I nught add, in connection with that, 
established under the provisions of the charter. 

Q. Was it what is called a free church ? 

A. It was, and is. 

Q. What do you mean by a free church ? 

A. No pews are rented*; the sittings are all free. 

Q. Is it in the thickly settled or in the suburban parts of the city ? 

A. Not very thickly settled — ^in that part of the city where there 
seems most growth. 

Q. Has there ever been any partition of parish bounds between 
these two churches since St. John's was organized as an independent 
church ? 

A. There has been no partition or division. 

CROSS-EXAMINATION BY MB. FtJLLERTON. 

Q. Are you familiar with the canons of the Church ? 

A. I trust so. 

Q. I call your attention to subdivision 3, of section 6, of cainon 
12, title 1st, found on page 30 of the General Convention of the Pro- 
testant Episcopal Church, and to that part of it which requires that 
" Every minister of this Church shall make out and continue, as far 
as practicable, a list of all families and adult persons within his cure, 
to remain for the use of his successor, to be continued by him and 
by every future minister in the same parish," and I ask you whether 
you ever made out a list in compliance with that canon ? 

The Chairman. On page 30, do you say ? 

Mr. FuLLKRTON. Ycs, sir; the paging is at the bottom, if the 
Chairman is not familiar with it. (Laughter.) 

A. I make out a list of all families and adult persons who attend 
Christ Church. 
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Q. Why did 70a not include in that list those who did not attend 
Christ Church ? 

Mr. Nash. I object to that question, 

Mr. FuLLEBTON. Well, an objection without a reason for it does 
not amount to much. 

Mr. Nash. I propose to give my reason. I do not suppose that 
the attempt to construe these canons by the testimony of witnesses 
is going to answer any purpose here. The point of the question is 
quite apparent. It is to show that the term cure in section 5 of this 
canon has a different meaning from the term cure in section 6. I 
think that is true ; but I do not think it is a matter to be established 
by the testimony of witnesses, or by any practices or impressions of 
particular clergymen. I object to the question as immaterial and ir- 
relevant 

Mr. FuLLBBTON. The question is neither immaterial nor irrelevant. 
I did not suppose that Dc Stubbs had made out and included in this 
list any families who did not attend his church ; but it is well to show 
what his practice has been in that regard, and it will h% well for us 
to understand the reason for it. It is because he puts the proper 
construction upon that section of the canon and attaches the proper 
and legitimate meaning to the word cure there used ; and the word 
cure in that subdivision has precisely the same meaning as the word 
cure in section 6, with the violation of which Mr. Tyng stands charged 
here to-day. Now, if the families belonging to St. James's Church in 
New-Brunswick do not belong to his cure, (and he must certainly 
consider them as not belonging to it, as he does not include them in 
his list,) then the Methodist church does not belong to his cure ; and, 
according to 

The Chaibman. After all, the testimony you offer upon that point 
would be only the opinion of Dr. Stubbs as to the meaning of the 
word cure. 

Mr. FuLLEETON. No, sir, it is not his opinion : it is his practice^ 
his construction of the section. 

The Chaibman. Well, his construction of the canon is not au- 
thoritative. 

Mr. Nash. I have not objected to their asking. Dr. Stubbs as to his 
practice, but my objection is to their inquiring his particular reasons 
for it. 

Mr. FuLLEBTON. I proposc to show the usages of the Church, for 
which we all have, or ought to have, a great respect; and I caa 
establish them only by showing the usages adopted and followed by 
individual ministers of the Church. 

Those families to whom Mr. Tyng ministered that day have never 
really been within the cure of Dr. Stubbs, within the proper meaning; 
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of that term ; and, therefore, it was no violation of the Btatute or 
canon for Mr. Tyng to preach to them that day. That is my posi- 
tion — that it is no violation of any canon of the Episcopal Church to 
enter a Methodist church and preach the word of life to a flock with- 
out a shepherd ; and that was the condition of that congregation 
that day* (Applause and hisses.) 

The Chairman. I must ask those present to remember and ob- 
serve the proprieties of the occasion. I do hope there will be no de- 
monstrations hereafter, either of approval or disapproval 

Mr. FuLLKRTON. I most heartily join in that request, sir. Now, 
I do not propose to show that Dr. Stubbs has fallen short of his duty 
in any respect. On the contrary, I wish to adopt his construction 
(^hich is also the construction of every other minister of the Pro- 
testant Episcopal Church) of the canon in question and of the mean- 
ing of the word cure ; because if it be a violation of the canon to go 
within the territorial limits of another's cure and preach the Gospel, 
we can not shut our eyes to the conclusion that the minister who 
violates the*3d subdivision of the 5th section of the 12th canon in 
the making out of this list for the benefit of his successor is equally 
guilty, and ought to be subjected to the same punishment. 

The Chairman, That will come in well enough, Mr. Fullerton, in 
your argument with reference to the canon, but the meaning of the 
canon can not be shown by the opinion of Dr. Stubbs. 

Mr. Fullerton. I do not propose to show merely the opinion or 
practice of Dr. Stubbs. I propose to show the usage of the Church, 

The Chairman. You do propose to show it by the practice of Dr. 
Stubbs. 

Mr. FuLLKRTON, Well, I can not bring the whole Church and put 
it upon the stand. 

The Chairman. Exactly; and for that reason you can merely 
show in this way the opinion upon this point or the practice of this 
one witness. 

Mr. Nash. I have not objected to their showing the practice of 
Dr. Stubbs, or his practical construction of the canon, (if they call it 
so,) in keeping his parish register ; but when they inquire into his 
private reasons for that practice, we do object. It is for the Court to 
determine the legitimate construction of the canon. 

The Witness. In giving my answer as to my practice in making 
out the list, I should have quoted more of the language of the canon, 
I make out a list, '' as far as practicable, of all families and adult 
persons" who attend Christ Church. 
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BY MR. PULLKRTON, (CONTINUED.) 

Q. Did or do you intend to include in it (the list) any who did 
not or do not attend Christ Church ? 

A. Yes, sir ; I include many persons within my cure who do not 
attend Christ Church. 

Mr. l^ASH. That is not the question, Dr. Stubhs. 

Mr. Pabker. Never mind ; let the answer go down. 

Q. Did you intend to include in that list any who did not attend 
Christ Church ? 

A. No. 

Q. How many Episcopal congregations are there in Princeton, 
New-Jersey ? 

A. But one. 

Q. Mr. Baker, L believe, is the rector? 

A. He is. 

Q. Do you know of your own knowledge whether Mr. Baker ob- 
tained the permission of Dr. Boggs to preach in Christ Church, New- 
Brunswick, on the Sabbath when Mr. Tyng preached in St. James's 
church, of the same place ? 

A. I knew of my own knowledge that permission was not denied. 

Q. (Last question repeated.) I want an answer. 

The Witness. I ask the Court if that is not a sufficient answer to 
the question ? 

The Chairman. Will the Clerk read the question and the answer ? 

The Clerk read them as above. 

The Chairman. Answer the question. Dr. Stubbs. 

A. I know that he had his tacit permission. (Laughter.) 

Q. (Last question repeated again.) 

A. In connection with my previous answers, I say I know that 
he had permission. 

Q. Were you present when that permission was given ? 

A. I scarcely understand the question — or, rather, I would say, I 
was not present at any verbal permission given, if you allow me to 
correct it in that way. 

Mr, FuLLBRTON. Undoubtedly. Were you present when any 
toHtten permission was given ? 

A. No, I was not. 

Q. If the permission was neither written nor verbal, how was it 
given or communicated ? 

A. I don't know what communication they had with each other. 
(Laughter.) 

Q. Do you know, then, of your own knowledge, that the ea^ess 
permission (I quote from the canon) of Dr. Boggs was obtained by 
Mr. Baker to officiate that day ? 
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A. No. 

Q. Did you ever preach in the city of New-York? 

Mr. Nash. I object to the question as irrelevant. 

Mr. FuLLBKTON. It is not irrelevant by any means. I propose to 
show that Dr. Stubbs has preached within the city of New-York, 
probably on more occasions than one — ^perhaps a score of times — 
when he has not obtained the consent of a majority of the 'ministers 
within this parish, (because this city is one parish, like the city of 
New-Brunswick ;) and I offer to prove this not for the purpose of 
showing that he has violated the canon, but for the purpose of show- 
ing that he has conformed to what have been the practices and 
usages of the Episcopal Church time out of mind. That is my 
object. 

Mr. Nash. The whole question is one of the construction of the 
canon, and I do not see how the usages of the Church, or, rather, the 
usages of different ministers in it, have any bearing upon it. 

Undoubtedly, there is a question under the canon which has bepn 
suggested here by the point, whether it is necessary to prove express 
protest as evidence of the want of express consent — there is the 
question whether consent is not ordinarily implied in the exchange 
of pulpits between clergy of the same denomination ; but these are 
questions which the Court will consider and determine, and I do not 
see how it is necessary to go through Dr. Stubbs's ministerial career 
for the purpose of getting at the construction of the canon. That is 
the point of my objection. 

In this case the act complained of was not that Mr. Tyng acted 
upon an implied consent of the rectors of New-Brunswick, hoping or 
thinking that consent would not be withheld ; it is not that he came 
there upon the invitation of either one of them. The violation com- 
plained of is, that he wantonly intruded on their cures, against their 
express prohibition. Now, if the Court can see in this line of exami- 
nation any aid in the construction of the canon, I have no objection 
to the testimony ; but it seems to me that it is traveling out of the 
record for no purpose. 

Mr. FuLLEETON. I am surprised that my learned and experienced 
friend should mistake so entirely the nature and scope of the charge 
preferred against my client. It is not that he intruded himself into 
that parish ; it is not that he did something against the will of either 
Dr. Stubbs or Dr. BoggS/ That is no part of the charge. The 
charge is within the terms of the canon. The canon defines the of- 
fense, and we are not permitted to travel outside of it for the pur- 
pose of ascertaining whether any thing was done beyond the offense 
there charged. The offense is plainly and distinctly charged, and 
there is no mistaking it. "No minister belonging to this Church 
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shall officiate, either by preaching, reading prayers, or otherwise, in 
the parish or within the parochial cure of another clergyman, unless 
he have received express permission for that purpose from the minis- 
ter of the parish or cure, or, in his absence, from the church-wardens 
and vestrymen, or the trustees of the congregation, or a majority of 
them." The offense consists in preaching within the cure of another 
clergyman without express permission, and it makes no difference 
whether it is done against the remonstrance of any one or not. Now,, 
then, the question is, whether preaching within a Methodist church is 
a violation of the canon — ^whether preaching there without express 
permission was a violation of that canon. 

Then the question is, what construction has been put upon the 
canon by the usage of the Church? Why, I supposed that my 
friends on the other side venerated the usages of the Episcopal 
Church, and I supposed that those usages were to be resorted to for 
the explanation of the canon. When you call the attention of cer- 
tain members of the Episcopal Church to the practices at St. Alban's, 
\thich are offensive, 1 venture to say, to the great majority of the 
Episcopal Church, (I hope so, at least,) they tell you that those prac- 
tices are sanctioned by the usages of the Church, going back beyond 
the Reformation. 

Now, if the usages of the Church may be quoted for that purpose, 
most assuredly they may be quoted to establish and justify the prac- 
tice of preaching the Gospel in its purity whenever an opportunity 
offers of doing good in that way. Therefore, I propose to show what 
the usages of the Church are in this respect. I do not propose to 
confine myself to Dr. Stubbs, but I propose to put the same interro- 
gatory to every reverend gentleman sitting here as a judge, and, un- 
less the lips of the clergy are padlocked so they can not speak, I will 
show that every one of them has done exactly what Mr. Tyng has 
done in this case — ^preached within the parish of another clergyman 
without his permission, or the permission of any one in the parish- 
Permission has never been thought necessary in such cases. Even 
during the Sabbath just past there were half a dozen of instances 
within the boundaries of this parish where preaching was had within ' 
churches without permission given to the preacher by any other cler- 
gyman or minister in the city of New-York. I hope, then, to be per- 
mitted to go on and prove what the construction of that canon has 
been by the Church to which we all belong, and which we all respect 
and love. In doing so, I intend to cast "no reproach upon the gentle- 
men to be called as witnesses, because my doctrine is that they have 
done right, that they have adopted the right construction, have taken 
the right view, have conformed to the right practices, and have done 
nothing that should subject them to animadversion or trial, or that 
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should place them in the position that my client occupies here at this 
hour ; and is it not proper for me, when he has been selected as a 
victim to be offered up on the altar of prejudice, (I do not refer to 
this Court,) is it not proper for me to show that he is traveling in 
the footsteps of his predecessors, in the footsteps of the patriarchs of 
the Church, that he is only doing what they have done in this city 
and in the city of New-Brunswick, and everywhere else where the 
parish was common to the same territory? Is not that proper? 
What does guilt consist of? Of the intent to do wrong, to commit 
crime. The intent is the essence of the crime. I ask you, as judges 
sitting there to sustain or condemn — ^I ask you whether an element, 
a most important element, to be taken into consideration in forming 
your judgment in this case, is not the inquiry whether my client has 
done exactly as you have done yourselves in the discharge of your 
duties as ministers of the Gospel, as others have done before you, 
and, as I trust, others will continue to do after every one present 
shall have perished from the earth ? I hope and trust that this prac- 
tice has taken a deep root in the Episcopal Church, and that this 
right will be exercised freely; and I trust that when the judges here 
shall come to consider this question in all its bearings, and to con- 
sider what the practices and usages of the Church have been, they 
will see that, in order to close a man's lips and prevent him from 
preaching the Gospel within the limits of New-Brunswick or else- 
where, the Protestant Episcopal Church will have to have some fur- 
ther legislation upon that subject. (Applause.) 

I propose now to go on and give this testimony. 

Mr. TRA.CT. The point which is now presented may be quite im- 
portant in respect to the administration of justice throughout the trial 
of this cause, and therefore I beg leave to add to the remarks of my 
associate one or two further considerations, rather by way of sug- 
gestion to the Court than of an extended argument. Interpretation, 
I believe, is a large, an important branch in the two kindred profes- 
sions, law and theology. I believe the canons of criticism and inter- 
pretation are found to be very much the same, whether in jurispru- 
dence, in ethics, or in theology ; and as I have, in some degree, traced 
them in that direction, I may add, that the same principles apply 
also to the interpretation of the written traditions upon which the 
Mohammedan system is based. The science of interpretation is the 
same everywhere, and its canons and rules are very obvious. 

Now, the question here is, what does this canon mean ? It is a 
very short answer to say that it means what it says. Of course it 
means what it says ; but what does it say ? When it says " cure," 
does it mean a geographical boundary, or does it mean certain per- 
sons ? When it says " parish," does it mean so much land with the 
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sky above it, or does it mean certain people ? The question put 
to this witness is one which involves this inquiry. Now, what is 
the rule of interpreting such a canon ? The first rule to be applied to 
it is this — that the meaning of the language is to be ascertained from 
cotemporaneous usage, the usage of those who first applied it in this 
way ; precisely as you go back to the apostolic age to get the interpre- 
tation of some things in the teachings of the New Testament. In the 
same way we go back and inquire in respect to this canon, When was 
it passed? In what year? In what council? And with what intention? 
Perhaps I may illustrate this without bringing " the shop " too much 
into this court, by a reference to the bankrupt law. The question arose 
whether a bankrupt act was constitutional. As a merely literary 
question, it would probably have been decided that it was unconsti- 
tutional, because the act of 1841 was an insolvent law, and the question 
came up to be canvassed, what the word " bankrupt," as an adjective, 
meant, in the years when the Constitution was formed; and when it 
was ascertained that the word at that time included insolvency, the 
question was settled. This reference to co temporary usage is a most 
important rule in the interpretation of the language of a law. 

There is one other mode of interpretation admitted, and that is 
by reference to the usages of those who are conversant with the sub- 
ject of the law or canon, and who have to act upon it. For exam- 
ple : among clergymen there are certain canons which are to reg- 
ulate their lives, and the daily actions which they are to perform ; 
and as clergymen are generally accredited, and justly so, with being 
conscientious men, studious of their obligations, and desirous of per- 
forming them correctly — men who not merely obey the laws of the 
Church because they are subject to be called to account if they disobey 
them, but who conscientiously desire to do right for its own sake — 
their action is a general testimony of how they understand the 
canon, and what it really means ; and we came into this trial with- 
out a doubt that it was our right to show, from every legitimate- 
source, the received meaning of this canon, and the usage of the- 
Church under it. 

I said, when I began, that I was not going to make an argument,, 
and I am not. I merely wish to remind the Court of a pnnciple that 
is fundamental, namely, that the usage of the men who are conver- 
sant with the matter, whose office and business and duty are to know 
all about it, and to act upon it, is the very highest evidence of the- 
proper meaning and construction of the canon. We are not going to 
get at it by resorting to a dictionary and grammar, and determining- 
it in a moment. The interpretation of this law of the Church is just 
like the interpretation of a law of the Legislature, and the interpre- 
tation put upon it by intelligent and conscientious men, acting under 



\ 



66 TRIAL OP THB RET. STEPHEN H. TTNG, JR. 

it and seeking to apply it practically, is conclusive evidence of what 
it means. 

Now, we have here npon the stand a clergyman not only, but a 
clergyman who has been rector of one church for thirty years, who 
is a doctor in theology, a man of years enough to have had very 
large experience, and we feel that it is as proper that we should ques- 
tion him upon the subject, as that we should ask any other gentle- 
man about it. Why should we call others while we have one upon 
the stand who is perfectly competent to give us the usage ? I beg 
the Court to observe that we are not asking now for any new rule. 
If the usage of the Church, in the interpretation of this canon, shall 
prove to be contrary to our view and understanding of it, then such 
will be the decision. But if, on the other hand, this has been the 
usage of this Church always, if it comes within the text, Quod 
semper et ubigue et ah omnibus — " Always, everywhere, and univer- 
sally received " — if by current and long-continued usage, bishops, 
priests, and deacons, have acted upon our interpretation of the 
canon; then the respondent is guilty of no offense. I ask the 
Court not hastily to exclude this inquiry, which is not merely 
applicable to this one particular witness, but to every witness now 
to be called, and which is vital to the proper understanding and 
decision of this case. This Court is not to shut its eyes to the usage 
of thousands of men in this country, ministers of the Church, living 
and acting under the canon, and supposing that they obey it ; not 
merely men of one school in the Church, but men of all schools in 
the Church. I beg the Court to remember that there is a very impor- 
tant principle at stake in this matter, and to let us have the benefit of 
putting to Dr. Stubbs this inquiry, which we are entitled to put to 
•other gentlemen. 

Mr. Parker. Perhaps I may be excused for saying a few words, 
as this is certainly a question of very great importance in the con- 
-duct of this cause. My learned friend upon the other side dropped a 
remark, that it was not necessary that this inquiry should be gone 
into. I apprehend that though it may not be distinctly and abso- 
lutely necessary that we should prove this usage in order to have the 
T)enefit of an argument founded upon it, or upon the supposition of 
it, yet that does not touch the point of our right here. The question 
is not, whether we attempt to prove more than we need to prove ; 
Tjut the question is, whether what we do attempt to prove is relevant 
to the issue. Now, the question in this case, the point of guilt or in- 
nocence, hangs upon one inquiry alone, and that inquiry is this : Is 
this canon to be construed according to the largest and most ex- 
tended meaning of its words, or are those words to receive a re- 
stricted Interpretation, and to be confined to something which is really 
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criminal? "We, on our side, take the latter issue. We say, this 
canon has a meaning. We shall endeavor to point out and explain 
what that meaning is. What we want to show is, that no such piece 
of absurdity and folly can properly be imputed to the conventions 
and legislatures of our Church as to make those words cover all that 
the language used in its ordinary meaning imports. It is a logical, it 
is a usual, it is a legal proposition that we make, that we can here 
show the universal usage of all clergymen in the Church in regard 
to that specific point, to wit, that the word "officiate," in this 
position, should ' receive a restricted, and not a general meaning. 
We can begin with the makers of the canon, and can proceed 
with their successors until we come down to this time, and show 
that a minister of our Church, when asked to go and preach the 
Gospel, simply responds as the Lord tells him to respond, " I will ;" 
and does not consider whether he is breaking a canon, taking 
its language in the most extended sense possible, in which ex- 
tended sense alone this canon can be supposed to be broken in this 
case. Now, my learned adversary will not say that cotemporaneous 
and universal usage is not to be resorted to as a fact auxiliary to 
other facts, to interpret the meaning of a word. Episcopalians, it 
seems to me, with their Prayer-Book before them, must see the point 
and the value of such evidence. Our Prayer-Book, like our Bible, 
was written at a day when words, many of them, had a different use 
and meaning from what they have now. I remember that one of our 
collects implores God that his grace may always prevent and follow 
us. Prevent, now, has a certain signification — to stand in the way 
of. Now, can not those who wish to know the meaning of that 
prayer, go back and study the usage in regard to that word at that 
time, and the manner in which those who framed the collect intended 
it, and so get the meaning of the word " prevent " as they used it ? 
I merely cite this for the purpose of illustration. 

Mr. FuLLERTON. The same word occurs three times in the bpok 
of Job, with the same meaning. 

Mr. Parker. Certainly. Here, then, is the word "officiate," 
which really contains the question in this cause. Now, what is the 
meaning of that word in that canon ? True, we can go to other 
canons passed at the same time, in order the better to comprehend 
this canon ; but we must, besides, depend upon the usage of the 
Church. And what better argument can be made to show the mean- 
»ing of the word used by the Church than to show what every one of 
the ministers of the Church have done constantly and habitually 
from generation to generation in carrying out that canon ? The very 
bishops, priests, and delegates who framed it all acceded, one after 
another, by their daily life, to a certain meaning of the canon, and 
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that a restricted, and not a general meaning. I very respectfully 
submit to the Court that there can be no more pertinent inquiry any- 
where than that which we now propose to put. We do not propose 
to put a construction upon the canon by the expressed opinions of 
men. We do propose to show that all who were concerned with the 
canon, and who acted under it, acted just as if it never meant what 
the counsel on the other side and the presentors here think it 
meant. 

Mr. Nash. In closing the remarks applicable to thisnrery inci- 
dental point in the case, I shall try to confine myself to the facts be- 
fore the Court, and to what is relevant to this question. I shall 
leave it to my friends upon the other side to make their defense (as I 
suppose it is intended) for those outside of the rails. 

Mr. Parker. Not at all, sir. 

Mr. Nash. Therefore I shall not take up any thing that has been 
said in reference to the parish of St. Alban's, which seems to be a fa- 
vorite theme with some of my friends. I shall say nothing about 
that, because I do not think it is before this Court ; nor shall I say 
any thing about the respondent, who has been spoken of as a " vic- 
tim," except to remark that I do not think that a person who volun- 
tarily takes a position of insubordination can also at the same time 
consistently play the rdle of innocent victim.. I think it is about 
time that they should give up that attitude. (Laughter and ap- 
plause.) 

The Chairman. I must again request those who are present to 
abstain from expression either of approval or disapproval. We have 
no power to keep order here except such as we derive from the good 
sense and judgment of those who are present, and \ trust that they 
will endeavor to observe the proprieties of the place and occasion. 

Mr. Nash. I do not think ther*e is any danger of any violation 
of the quiet of this house from any thing that I shall say, because I 
shall confine my argument to the law of the case, and I have merely 
made these preliminary observations to relieve the argument of some 
of the accessories which have been brought into it. Now,^the pre- 
sentment does not charge that this respondent violated the canon by 
preaching in the Methodist house of worship in New-Brunswick 
Therefore, his being a shepherd seeking stray Methodists is not in 
the case. (Laughter.) There is no such charge. The presentment 
charges the offense committed precisely in the words of the canon, 
simply adding the particulars of the time and place ; so that every 
thing else may be left out of the case. The present question is as to * 
furnishing the proper evidence to be laid before the Court to aid the 
Court in putting the right construction upon this canon. Now, it is 
a general rule of law, to which my friends on the other side will all 
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accede, that it is not necessary to produce evidence to construe a 
letter or writing of any kind unless the letter or writing is ambigu- 
ous or obscure. You can not- introduce obscurity into a thing that 
is in itself plain, for the purpose of giving evidence to show what it 
means. In this case we have the fact that the same authority in the 
Church which enacted this canon also gave it its construction, &nd 
put in a definition of the expression " parish or cure," for the pur- 
pose of the particular offense charged in this presentment ; and there- 
fore all the evidence of usage, or, if you please, disregard of the 
canon by other parties, will not help the Court at all in putting the 
proper construction upon the canon. For instance, I suppose that if 
it were desired to ascertain the proper construction of the Excise 
law, it would not be admissible to prove, in order to show its right 
interpretation, that the community habitually disregarded the law, 
and violated it with impunity. That, I suppose, would be very im- 
proper evidence to bring into court for the interpretation of such a 
law, Now, here the canon (which, I suppose, the respondent knew 
aiU about when he was ordained) says that no minister shall officiate 
within the cure of another minister without his express consent. 
They propose to show that canon does not mean what it says. 
Why ? Because in certain cases, and particularly in large cities, it 
is difficult to apply the rule strictly, and they say that, in point of 
fact, in the interchange of ministerial courtesies in the Church the 
rule is disregarded, and that in such cases many ministers preach in ^ 
the churches of other rectors without this ''express permission." 
But is the offer upon the other side to show that it is the universal 
practice of those who love the. good order of the Church to preach 
in the churches o$ other ministers, against the express protest of those 
who are interested ? If they can show that, I think the evidence will 
have some point. 

Mr. FuLLERTON. "We did not preach in your church. 

Mr. Nash. Now, section 5, which has been alluded to in the 
examination of the witness upon the stand, gives one definition (it 
would appear upon the argument suggested on the other side) of a 
minister's parochial cure. Concede, if you please, that it does. 
Section 6 uses the same terms, " parish " and " parochial cure," and 
then makes this provision : " Where parish boundaries are not de- 
fined bylaw" — p suppose that all understand what that means, that 
in some countries the limits of 'parish boundaries are defined by law 
as accurately as the limits of any town or village. I suppose that is 
the case in the State of Louisiana, and perhaps in Virginia, and some 
other States of this Union, where the parochial divisions existed be- 
fore the Revolution] — " Where parish boundaries are not defined by 
law or settled by diocesan authority, under the second section of 
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canon 5 of title 3 of this Digest, or are not otherwise settled, 
they shall, for the purposes of this section [not for the purposes of any^ 
other section, but for* the purposes of this section, the section which 
prohibits one minister from preaching within the cure of another] be 
defined by the civil divisions of the State as follows : 

^' Parochial boundaries shall be the limits, as now fixed by law, of 
any village, town, township, incorporated borough, city, or the limits 
of some division thereof, which may have been recognized by the 
biijhop, acting with the advice and consent of the standing commit- 
tee, as constituting the boundaries of the parish. If there be but 
one church or congregation within the limits of such village, town, 
township, borough, city, or such division of a city or town as herein 
provided, the same shall be deemed the parochial cure of the minis- 
ter having charge thereof. If there be two or more congregations 
or churches therein, it shall be deemed the cure of the ministers 
thereof, and the assent of the majority of such ministers shall be 
necessary." 

. Now, if there was any obscurity in this language, if it was diffi- 
cult for a person to tell what the limits of the city of New-Bruns- 
wick were, as defined by law, or what the limits, as defined by law, 
of any incorporated village, town, township, etc., in New- York or 
New-Jersey were — ^if there was any ground in the facts of the case 
for supposing that the territorial limits of New-Brunswick were not 
, the town lines, as laid down upon the map, or as fixed in the charter, 
but the portion of the town which was inhabited, then there might 
be some reason for supposing that there was some ambiguity in this 
language, and some reason for resorting to extraneous means to aid 
in construing it. ^ 

As I have already said, evidence of usage is not admissible in such 
a case, except where there is an ambiguity to be explained ; but if it 
is proper at all, ifc is a well-recognized rule, in all civil tribunals, that 
usage is to be proved by the testimony of witnesses familiar with the 
usage, who testify to its general existence, to the length of time it has 
existed, and the region within which it has existed, and not by indi- 
vidual instances. It is like proving bad character against a man. 
You can not prove that a man's character for truth and veracity is 
bad, by showing individual instances of his departure from rectitude, 
but only by showing that that is his general character in the community. 
The reason of the rule is, that if you'prove any general fact of this 
kind by individual instances, you raise innumerable issues, to be tried 
in the same case ; while general evidence as to character or usage 
may be met by general evidence of a contrary kind. Now, if the 
proposition on the other side is to prove the existence of an imme- 
morial usage from the time of the first organization of the Episcopal 
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Church in this country as an independent church, down to the pre- 
sent time, and to prove it by individual instances, why, we have a 
labor before us which, I suppose, will last during the lifetime almost 
of the members of the Court. The witness upon the stand is un- 
doubtedly competent to speak as to any usage of the ChurcB which 
counsel may ask him about ; but it is not competent to prove usage 
of any kind, as a matter of evidence, by showing individual instances 
of it. 

Now, the arguments of the different counsel upon the other side 
are a little inconsistent. Among the many advantages of having one 
case represented by a variety of minds, it is one of the disadvantages 
that sometimes they do not always agree. The counsel who last ad- 
dressed the Court, stated that his object was to prove the meaning of 
the word " officiate." The object of another of the counsel is to 
prove that because this law is habitually broken, therefore, no con- 
. sent is necessary for a minister who desires to preach in the cure of 
another. To say the least, these two propositions have certainly no 
connection. But the other counsel takes up another view of the case, 
and insists that this testimony is proper for the purpose of freeing the 
respondent in this case from any guilt, or intent of guilt, because, he 
says, all criminality consists in intent. Now, looking over this pre- 
sentment, I do not find intent of any kind charged. The general rule 
of law is, that intent is to be inferred from the facts of the case, and 
if a man is guilty of a clear violation of the law, he does not exempt 
himself from the proper penalties by showing that he had some high 
or noble intent, which relieved him from the obligations which ordi- 
nary individuals are subject to. 

To close my remarks upon this subject, I object to the evidence as 
irrelevant ; as having no bearing upon the proper construction of this 
canon as applicable to the facts proved. It might be applicable to a 
case, and it seems to me to be only applicable to a case, of a man 
having gone into the parish of another minister, presuming upon his 
consent, not having had any evidence to the contrary, and having offici- 
ated upon that presumption ; but it has no application to a case like 
this, which, on the testimony, so far uncontroverted, is the case of a 
minister officiating within the territorial limits of what we claim to 
be the parish, or parochial cure of the rectorsof New-Brunswick, not 
only without any implied consent on their part, but against their 
wishes and their express protest. 

Mr. FuLLERTON. The vital importance of this question induces 
me to ask permission to make an observation or two in reply. 

Mr. Nash. It is with great delight that I listen to my friend on most 
occasions, but it seems to me that when three counsel have been heard 
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on their side, and only one on the other, it is hardly fair that they 
should argue the m^ter further. 

Mr. FuLLERTON. The gentleman ought not to object to having 
me delight him a few minutes longer. (Laughter.) The vital im- 
por^nce of this question, and the fact that my learned friend, who 
did not open this discussion, has adduced arguments to which I have 
had no opportunity of replying, induces me to ask permission to make 
a few additional observations. 

The Chairman. I think we have heard enough argument to ena- 
ble us to give a proper decision to this question. 

Mr. FuLLERTON. Well, sir, if the hearing is denied, I must submit. 

Rev. Mr. Moore. Will the Clerk have the kindness to read the 
question upon which this discussion arose ? 

The Clerk read the question — " Did you ever preach in the city 
of New- York ?" 

Rev. Mr. Moore. That is the whole of the question ? 

The Clerk. Yes, sir. 

After some time spent in deliberation. 

The Chairman said : The Court have come to the conclusion that 
the testimony of individual clergymen could only establish their own 
individual practices, and that, in order to establish in this way the 
general usage of the Church, it would be necessary to bring forward 
here such a number of clergymen to testify, that the case would be 
interminable, even supposing that, after they had established the 
general^usage of the Church, that usage would be sufficient to estab- 
lish the proper interpretation of the canon, of which the Court are 
not clear. We therefore sustain the objection to this testimony. 

Mr. FuLLERTON. It will be necessary now for me to be a little more 
definite in my offer, because the question put, upon which the testi- 
mony arose, involved nothing more than preaching in New- York, 
irrespective of the question of consent. Therefore, I will put my 
question generally, and then the ruling of the Court may be attached 
to it, and we will pass on. 

First, I propose to prove by this witness that the following nam- 
ed ministers of the Episcopal Church, namely. Rev. Mr. Franklin, 
Rev. Alfred B. Baker, Rt. Rev. Bishop Southgate 

Mr. Nash. He is Bishop of the Greeks. 

Mr. FuLLERTON. Ycs ; but sometimes he pays attention to the 
gentiles. (Laughter.) 

Rev. Dr. Hoffman, Rev. Dr. Twing, Rev. Mr. Goldsborough, and 
Rev. Mr. Appleton, preached and officiated at various times within 
the limits of the city of New-Brunswick, and within the territorial 
boundaries of said city, without having first obtained or received 
"express permission" for that purpose, under the 6th section of 
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canon 12, title 1 of the General Convention of the Protestant 
XIpiscopal Church ; none of said clergymen being settled pastors in 
that city. 

Mr. Nash. Counsel for the presentors object to the evidence upon 
the grounds that the acts of the clergymen named are not competent 
to prove any general usage in the Church, and are irrelevant to the 
question whether the respondent committed the acts diarged in the 
presentment. I suppose the decision already made covers this par- 
ticular offer. 

Mr. FuLLERTON. Tcs ; it may be rejected now on the grounds 
already stated by the Court. I put the offer in this form to make it 
congruous with the ruling of the Court. 

I also propose to prove by this witness that on numerous occasions 
since the establishment of the Episcopal congregation in New-Bruns- 
wick he has invited non-resident ministers of the Protestant Episco- 
pal Church to officiate, and they did officiate in Christ Church, of 
which he was the rector, without having asked or received "ex- 
press permission " for that purpose from Dr. Boggs, the rector of 
the Church of St. John the Evangelist, in said city, or from the 
church-wardens and vestrymen, or trustees of the congregation, or a 
majority of them. 

I also propose to prove by this witness that the said Dr. Boggs 
has, under like circumstances, given like invitations, which have 
been accepted, and that the persons so accepting have officiated in 
his church without having received " express permission " for that 
purpose from Dr. Stubbs, or from the officers of his church. This 
proof is offered for the purpose of showing by the witness that, to ex- 
tend such invitations, and to permit such officiating without such 
permission, is the usage and custom of that parish common to both 
congregations. 

Mr. Nash. Coimsel for the presentors admit the facts stated in 
the last above offers, and they also offer to admit that it is the uni- 
form usage in the Protestant Episcopal Church for any minister there- 
of, invited to do so by the minister of another congregation or parish 
of the Protestant Episcopal Church, to officiate on such invitation in 
the church or parish of the minister so inviting, without the express 
permission of any other minister in the same village, town, township, 
incorporated borough, or city, or of the church- wardens, vestrymen, 
or trustees. 

Mr. FuLLERTON. Won't you strike out the words " offer to," Mr. 
Nash? 

Mr. Nash. Certainly, if you wish it. 

Mr. FuLLBRTON. 1 further offer to prove by the witness on the 
stand, that he has been in the habit, from time to time, of officiating 
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in the city of New-York, and other cities containing two or more 
parishes, with common territorial limits, withoat having obtained the 
express permission for that purpose required hj the 6th section of 
the canon already referred to. 

Mr. Nash. Counsel for the presenters admit that the witness has 
from time to time officiated as stated in this offer, upon the invitation 
of the minister in charge of the church where he so officiated, or of 
the church- wardens and vestrymen of the same. 

Mr. FiTiXEETON. That is all with Dr. Stubbs. 

Mr. Nash. I want to ask him one or two questions. 

Q. Dr. Stubbs, from whom did you first receive your information 
that Mr. Tyng proposed to officiate in New-Brunswick, on Sunday, 
July 14th, 1867 ? 

A. From Rev, Dr. Boggs. 

Q. Where did he give you that information ? 

A. At Rocky Hill, near Princeton, where he came to attend an 
ordination. 

Q. Was the Bishop of New-Jersey there ? 

A. The Bishop was there. 

Q. Did you consult him on the subject ? 

Mr. FuLLERTON. I do not suppose that that is proper. 

Mr. Nash. I only propose to ask this question : Did you consult 
the Bishop on the subject ? 

The Witness. I did. 

BT BEV. me. HOLLINGSWOETH. 

Q. On what day did you write this letter ? Did you deliver it on 
the same day that you wrote it ? 

A. That is my impression, sir. 

Q. On what day ? 

A. On Saturday, very early in the morning — Saturday, the 13th 
of July, I wrote the letter. 

Q. It is dated at "Princeton, July 12th" — that was a mistake on 
your part ? 

A. Yes, sir ; I wrote my first letter at night, and in the morning 
I revised it, and, I suppose, did not change the date. 

BY me. EULLERTON. 

Q. Were you acquainted with Rev. Stephen H. Tyng, Jr., at the 
time of writing that letter ? 

A. I had met him once in New-York City, and had had a very 
pleasant conversation with him. (Laughter.) 

By Mr. Nash. Did you ever offer the use of your church to the 
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respondent, or authorize the offer to be made to him, if he desired to 
preach in New-Brunswick ? 

Mr. FuLLEETON. The Court discovered yesterday some testimony 
that was entirely irrelevant to the case. I submit whether the same 
discrimination would not exclude this. I do not see what it has to do 
with this controversy. 

Mr. Nash. Do you object to it ? 

Mr. FiTLLEBTON. I make the suggestion that this has nothing to 
do with the case. Evidence was stricken out yesterday by the 
Court without objection on your part, and I only want the same 
office performed by the Court, in the same way, when you offer 
irrelevant testimony. 

Mr. Nash. If there is any doubt of the relevancy of the question, 
I withdraw it. 

Q. Is that the handwriting — ^the signature — of the Rev. Dr. 
Boggs ? 

A. Yes, sir ; that is the signature of Dr. Boggs. 

Mr. Nash. Counsel for the presenters now offer in evidence the 
following papers, the genuineness of which is admitted : 

[The papers put in evidence by Mr. Nash at this point were, the 
letter of Bishop Odenheimer to the ecclesiastical authorities of the 
Diocese of New-York ; and the letter of Rev. Dr. Stubbs and Rev. 
Dr. Boggs to the Bishop of New- Jersey, dated July 16th, 1867.] 

The said papers thereupon were read as evidence, being as fol- 
lows : 

** To thb Ecclesiastical Authorities op the Diocese op New- 
York : # 
" In obedience to section 1, canon 3, title 2, of the Digest, I here^ 
by give notice that Rev. S. H. Tyng, Jr., belonging to the Diocese 
of New- York, has conducted himself in the Diocese of New- Jersey 
in such a way as is contrary to the rules of the Protestant Episcopal 
Church. 

" With this information, I exhibit this letter appended, marked 
A and B, as containing reasonable grounds for presuming its cor- 
rectness. W. H. Odenheimer, 

Bishop of New-Jersey. 
"Burlington, N. J., July 16, 1867." 

"To Right Rev. W. H. Odenheimer, Bishop op New- Jersey: 

New-Brunswick, July 16, 1867. 
"Right Reverend and Dear Bishop: We think it our duty 
to inform you of a violation of the laws of the Church which occurred 
In this city on Sunday last, the fourth Sunday after Trinity. 
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" Rev, Stephen H. Tyng, Jr., of the Diocese of New- York, offici- 
ated both morning and evening in the Methodist house of worship, 
known as St. James's church, without permission and against remon- 
strance, intruding within our parochial cure ; and in celebrating di- 
vine service not as the Church prescribes, thereby violating canon 12 
and canon 22, title 1, of the Digest, subjecting himself to the penalty 
for misdemeanor under canon 3, title 2. We fear that, if this offense 
be not reproved, it may be repeated, to the great injury of the Church 
in this place, and therefore we lay the matter before you, that you 
may take such order in the case as in your judgment may best pro- 
tect the interests of the Church. 

"Alfred Stttbbs, 

Rector of Christ Church. 
Edward B. Boggs, 
Rector of the Church of St. John the Evangelist. 

S. Y. Hoffman, 
Senior Warden of Christ Church." 

The presenters rest their case. 

Mr. FtrLLEBTOsr. We suppose that it is proper enough to put 
these papers in, because they form a part of the history of this case ; 
but not as furnishing proof of any other offense than that which is 
set out in the presentment 

Mr. Nash. We do not offer them fo» that purpose, but simply as 
a part of the history of the case. 

Mr. Tracy, for the respondent, then addressed the Court as fol- 
lows: 

May itiplease the Court, the prosecution having rested, and hav- 
ing at the last moment put in certain evidence which tends to define 
the charge and to locate it on a particular page and section of the 
canons, it becomes our duty, as counsel for the respondent, to call 
the attention of the Court to the presentment itself. The thing 
charged on this trial — the thing here proven or sought to be proven — 
is not the offense for which the Bishop of New-Jersey ordered Mr. 
Tyng to be proceeded against. There is a canon of this Church, in 
divers sections, upon the general duties of clergymen, defining what 
things may be offenses in them J specifying certain grosser immorali- 
ties, and also certain public crimes, of which they may possibly be 
guilty, and also including among offenses a great many things which 
rotate to mere matters of appointment and to arbitrary regulations. 
For example, positive conformity to every thing which is contained 
\Xi the book of Common Prayer and in the canons of the Church is 
K^iulred, and every breach of the requirements is made an offense. 
If % miulstor violates the canon by not reading the proper lesson, or 
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by omitting the lesson, it is no defense to him to say that he forgot 
to do it, or that he mistook the morning for the evening or the even- 
ing for the morning. That might be a ground with the bishop for 
letting him off lightly, but he would certainly be guilty of an offense 
by reason of violating the rubric ; and yet, with respect to all these 
minor matter6,^he Book of Canons of the General Convention leaves 
it in the power of every diocese to regulate, through its ecclesiastical 
authorities, the conduct of its ministers within its own domain. But 
tbey can not regulate the conduct of their ministers abroad in refer- 
ence to such matters. The Church does not undertake to exercise 
discipline in the Diocese of New- York for what its clergymen may do 
when they are in a foreign country or in another diocese, with tha 
exception of certain precise things of grave character, and which ar^ 
plainly characterized in canon 3, of title 2, section 1, of the General 
Convention. This special canon provides that a clergyman resident 
in one diocese, if he does certain things in another diocese, is liable 
to be impeached therefor in a certain way. The Court will observe 
that these papers which now are in evidence — ^namely, the letter of 
Dr. Stubbs, protesting in advance against Mr. Tyng's preaching or 
officiating in New-Brunswick, and the communication from the two 
Episcopal clergymen of that city. Dr. Stubbs and Dr. Boggs, dated 
July 16th, 1867, and addressed to Bishop Odenheimer, of New-Jer- 
sey, accusing Mr. Tyng — ^all describe his offense as a violation of 
canon 3, title 2, section 1. 

This is the ground whereon they plant the accusation — ^that, be- 
ing a non-resident of the Diocese of New-Jersey, he has come into a 
parish in New-Jersey and officiated, and thereby has violated canon 
3, title 2, section 1. Then what does the Bishop ? lie proceeds 
according to canon 3, title 2, section 1, and announces to the ecclesi- 
astical authorities of the Diocese of New- York that such an offense 
is charged to have been committed in his diocese by Mr. Tyng. The 
first section of the canon is as follows : 

"If a clergyman of this Church, belonging to any diocese or mis- 
sionary district, shall, in any other diocese or missionary district, 
conduct himself in such a way as is contrary to the rules of this 
Church and disgraceful to his office, the ecclesiastical authority 
thereof shall give notice of the same to the ecclesiastical authority 
where he is canonically resident, exhibiting, with the information 
given, reasonable ground for presuming its correctness. If the eccle- 
siastical authority, when thus notified, shall omit for the space of 
three months to proceed against the offending clergyman, it shall be 
within the power of the ecclesiastical authority of the diocese or mis- 
sionary district within which the alleged offense or offenses were 
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committed to institute proceedings, and the decision given shall be 
conclusive." 

This is a very short law. It is made in analogy with the general 
laws of all civilized nations, that for all offenses'which he may com- 
mit in his own country a man is to be dealt with at l|^me, within the 
community to whicb he belongs ; but with respect to offenses com- 
mitted beyond the borders of that community, there are restrictions 
and limitations as to the way in which he shallbe proceeded against, 
and that as to some of even the graver offenses committed abroad 
there is no responsibility of government exerted at home. The 
Court is familiar, as every one is, with cases of extradition, as they 
are called in the newspapers, in which a man is taken from one coun- 
try to another to answer for some offense ; and we all know that 
with regard to the smaller offenses generally, and also with regard 
to some grave offenses committed in a foreign country, there is no 
civilized nation which acknowledges the right of extradition. 

Now, the law of the Episcopal Church is, that a minister is to be 
answerable for whatever he does in the nature of an offense out of 
his own diocese if the act has two qualities — not one quality, but two. 
First, it must be contrary to the rules of the Episcopal Chu^rch ; and, 
second, it must be " disgraceful to his office,^^ Observe that the list 
of offenses committed in his own diocese for which a minister may be 
tried and punished, as I said before, is a very extended one, and it 
includes a great fnany things which are merely offenses against con- 
ventional rules, the breach of which, though technically an offense, 
is no disgrace to the clerical office. The mere fact of preaching the 
Gospel in a certain place, if it is done decorously and in a manner 
not offensive, to the public taste, is certainly not disgraceful to his 
office ; nor would the celebration of divine service, under some cir- 
cumstances, be disgraceful to the office of a clergyman, though it 
might be in others — for instance, in the presence of a tumultuous or 
riotous crowd. Other circumstances might make the act of celebrat- 
ing divine service offensive and perhaps disgraceful to the office of a 
clergyman ; but as to the mere fact of preaching the Gospel, or the 
mere fact of reading prayers, charged without any allegation of 
being done under circumstances so unsuitable or offensive as to be a 
reproach to religion, no one for a moment can say or think it to be 
disgraceful to his office. 

Suppose that the ecclesiastical authorities of this diocese, having 
received notice of a misdemeanor committed by Mr. Tyng in the 
Diocese of New-Jersey, had declined to do any thing about it, then 
what would follow ? The canon tells us : 
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*' If the ecclesiastical authority, when thus notified, shall omit for 
the space of three months to proceed against the offending clergy- 
man, it shall be within the power of the ecclesiastical authority of 
the diocese or missionary district within which the alleged offense 
or offenses were committed to institute proceedings, and the decision 
given shall he ©onclusive." 



Thus it is seen that if the ecclesiastical authorities of the Diocese 
of New-York fail to proceed against the offender, he is to be proceeded 
against by the authorities of the Diocese of New-Jersey. When 
those New-Jersey authorities determine to proceed against him, how 
may they act? With what offense may they charge him? Are 
they to try him for neglecting to wear a gown or surplice, or for at- 
tiring himself in some extra ecclesiastical dre«s, some dress offensive 
to their taste ? No, not at all. . When he is arraigned in New-Jer- 
sey, he must be arraigned for doing something which is not only a 
violation of the rules of this Church, but is also disgraceful to his 
office. The authorities must act under canon 3, section 1. 

The Ch AIRMAIL. Are we to understand you as holding that the 
proceedings against offending clergymen, after proceedings have been 
commenced, are to be confined to canon 3 ? 

Mr. Tract. Most clearly so, if the offense is committed out of his 
own diocese. 

Mr. Nash. This seems to be a motion to dismiss, although the 
counsel has not so stated. 

Mr. Tracy. I am proceeding to address the Court on the case of 
the presenters ; to show that they have no cause sustainable here. 

Mr. Nash. I wish the counsel would state what his motion is, 

Mr, Tracy. I am stating it. I say that the allegation and the 
proof of the presenters, put together, do not constitute an offense un- 
der this canon 3 ; and there is no ground on which to hold the respon- 
dent. 

Mr. Nash. Then you move to dismiss him. 

Mr. Tracy. I move that he be acquitted now. What else did I 
get up for, but that ? 

Mr. Nash. That is what we have been trying to find out 

Mr. Tracy. I trusted to your sagacity to guess as much as that. 
The general term by which, in another canon, any act for which a 
minister may be prosecuted, is called an "offense," whether it be 
against a moral o,r a merely technical rule or obligation ; but when 
we come to this canon 3, its title indicates what it is al9out. The 
running title at the head of the page is, " Misdemeanor in another Dio- 
cese j" and the special title of the canon is, ^^ Of a Clergyman in one 
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Diocese or Missionary District chargeable with Misdemeanor in anoth- 
er DistrictJ*^ This is in analogy with the general use of the term misde- 
meanor, which means a wrong act, a crime, and not merely a breach 
of artificial order or propriety. After this title, the canon proceeds 
to define the character of the offense, and it says, *' If a clergyman of 
this Chtti'ch, belonging to any diocese or missionary district, shall, 
in any other diocese or missionary district, conduct himself in such 
a way as is contrary to the rules of this Churchy and disgraceful to his 
officCy^^ (observe the language of the canon. It is not that he does 
some particular act, or offends against some particular rule, but it is 
that he conditcts himself the language having direct reference to the 
moral character of the transaction,) 'Hhe ecclesiastical authority 
thereof shall give notice of the same to the ecclesiastical authority 
where he is canonically resident, exhibiting with the information 
given, reasonable ground for presuming its correctness." If he does 
something that is both a breach of the law of the Church and disgrace- 
ful to his office, then he may be proceeded against in this way. The 
plain intent of the law can not be mistaken. 

While our local canon in this diocese directs how proceedings 
against an offending clergyman are to be had, it does not change the 
nature of the charge or the offense. This respondent is not to be 
tried in New-Jersey for one thing, and here for an entirely different 
thing, when, if he has committed any offense at all, he has committed 
only one. He has been called upon to answer before this Court for a 
misdemeanor committed in the Diocese of New-Jersey, for which, if he 
had not been proceeded against here, he might have been called upon 
to answer in New- Jersey; and that offense is a violation of canon 3. 
That is what was complained of by these two clergymen ; that is what 
Bishop Odenheimer sent over to this diocese ; that is what the Standing 
Committee considered and acted on ; and if these presenters have pre- 
sented something else, their presentment is a nullity. If they have 
put in the presentment an offense of some other kind, the presentment 
is unauthorized, and amounts to nothing at all. This Reverend 
Court can see that the charge in this presentment does not corre- 
spond with the definition in the canon. No one on this trial has had 
the hardihood to say, much less .to attempt to prove, that what Mr. 
Tyng did in New-Brunswick was disgraceful to his office. That he 
did what, in the diversity of opinions upon that subject, might "be 
regarded by the presenters as a violation of some of the rules of the 
Church, I will not deny, and no doubt the committee who made the 
presentment so considered it. There is no doubt about the integrity 
of those gentlemen ; indeed, they were too true men to put their 
hands to a paper and say that what Mr. Tyng did was disgraceful to 
his office, although they considered it to be a violation of the rules of 
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the Church. Doctor Stubbs, in patting forward his accusation, asked 
to have Mr. Tyng proceeded against under canon 3, and the 
Bishop, upon the representations made to him, proceeded against 
this respondent under. canon 3; and the offenise came down on the 
same track, and in the same train, until the road branches off to New- 
York ; and now we find, as it comes into New-York it is one thing, 
wliile in New- Jersey it was another. No practice of this kind can be 
sustained. There is no getting away from the unity of this case. It 
begins in New-Brunswick, goes through' the Diocese of New-Jersey, 
in regular form, comes to New- York, and should stand here before 
this Court still in the same form, still the same misdemeanor ; and if 
Mr. Tyng is to be tried here for any thing, it must not be for some 
charge that has been got up in this diocese, .but for the original 
offense, alleged to have been committed in New-Jersey in violation 
of canon 3 ; that is to say, by some conduct of this respondent in 
violation of the rules of the Church, and disgraceful to his office. That 
is our offense, or we have committed none. There is no clergyman any- 
where — ^I will not accept any man who calls himself a clergyman — 
who would say that it was disgraceful to his office to go into a Meth- 
odist church and offer prayers and preach the Gospel, there being no 
question about the prayers being devout, and the Gospel genuine. 

The Court will, perhaps, allow me to relate an incident. It is a 
little thing, and about a little child ; but our Saviour once, when there 
was confusion among his disciples, took a little child and set him in 
the midst of them ; and that is what he has done in this case. A 
little boy heard about a clergyman being on trial for preaching, 
and said he, " Whom did he preach to ?" He was told that it was to 
the Methodists. " Well," said the little fellow, " are the Methodista 
creatures ?" " Yes, to be sure they are." " Then," said the child» 
" I think it was right to preach to them, because the Lord said they 
were to preach the Gospel to every creature." (Applause.) 

Certainly there is nothing disgraceful in the act with which the 
respondent is charged. It is the glory of you, reverend gentlemen,, 
that you lead men to prayer and worship, and teach them the Gospel. 

The Chaibmak. I must remind the counsel that Rev. Mr. Tyng^ 
is not upon trial for preaching in a Methodist meeting-house. That 
should be distinctly understood. No such charge is before us. 

Mr. PARKER. It is for preaching at all, I suppose. (Laughter.) 

Mr. Tract. The Court means that no such charge is before it ijv 
writing. I have seen witnesses brought into court here on this trial,, 
and I thought they were brought to impress the Court with the facts 
they swore to. And among the most prominent of those facts was,, 
that Mr. Tyng did preach twice in that Methodist church in New* 
Brunswick. He is charged with so preaching; and the proof is, that 
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he did to preach. If that is not the accusation here, I would like to 
know what else he is charged with. 

The Chaibk AN. He is charged with violating the canon by 
preaching in another minister's parish without permission. 

Mr. Tbact. Then suppose that he preached in that parish with- 
out permission. At any rate, so long as what he did was not offen- 
sive or harmful to that parish or that ministry, the Court will hardly 
say that what he did was disgraceful to his office. Just look at the 
canons and see the list of offenses of which a man may be guilty, 
which would come within this definition of being disgraceful to his 
office. Drunkenness, resorting to gambling-houses, a violent assault ; 
these are offenses against morality, are crimes, and generally so de- 
scribed. There is a list given of such offenses, including the ones I 
have named, and such others as profane swearing and frequenting 
places of improper resort. Scandalously immoral conduct is men- 
tioned in general terms. And then there are specified other offenses 
of a totally different sort, such as violating the canons of his diocese, 
disuse of the Eucharist according to the offices of this Church, and 
preaching heretical doctiines. All these offenses, the smallest and 
the most grave, are minglpd together in the canon under the proper 
general head of offenses ; but when you come to a misdemeanor, the 
only place where it is defined is in canon 3 ; and there it is described 
as conduct " contrary to the rules of the Church and disgraceful to 
his office." The principles which control the proceedings against a 
clergyman for any offense are all given in the book. We had them 
already in usage, but they are also carefully expressed in the canon, 
(more especially with reference to the trial of a bishop ;) and it is 
laid down that the charge in a presentment must be specific, and 
must contain all the elements of the offense. I, therefore, now ask 
the Court to observe a matter which is so clear to my mind that 
there is little to be said about it further than to state it, that this 
presentment is bad on its face, because it does not allege that the 
accused conducted himself in a manner disgraceful to his office. It 
does not even insinuate any such thing. If it could be supposed to 
be held, as a matter of legal conclusion in your own minds, that the 
preaching of Mr. Tyng in that place, and his omission to conform 
, strictly to the rubric, constituted conduct disgraceful to his office, 
still, if he is to be charged with an offense of this character under 
this canon, it must be set out and alleged in the presentment that 
bis conduct was disgraceful to his office, or else the presenters can 
not be permitted to prove it. To allege that he preached there is not 
enough, even if you deem that act to be disgraceful. The present- 
ment must allege that it was disgraceful. It is on the same principle 
^at an indictment for murder is not good unless the word " muiv 
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der " is used in it. An indictment, or a presentment, which is the same 
thing, must set forth the crime and the elements of the crime, or else 
it is bad on its face, and the accused is entitled to an acquittal. But 
here is a presentm'ent which does not set out the misdemeanor and 
its elements, and which, therefore, is bad on its face. 

Let us now see if there can be any possible evasion of this. Is 
there any way of showing that this is an original prosecution, got up 
in the Diocese of New- York without anv reference to the Diocese of 
New- Jersey or to the charges which come from that diocese ? Not 
at all. 

The first argument to show that it is not such new charge is de- 
rived from the canon itself. The only difference which the lapse of 
the three months mentioned in the canon makes is to change the 
place of trial ; the charge must be the same here that it was there ; 
and the supposed offense does not become any worse, or any other 
than it was originally, by being transferred for trial to this diocese 
after the lapse of three months. The New- York canon 17, section 
1, reads thus : '*The trial shall be on a presentment in writing, speci- 
fying the offenses of which the accused is alleged to be guilty, with 
reasonable certainty as to time, place, and circumstances." 

Thus the particular offense is to be specified with certainty. Look 
then at the presentment in this case. [Reads the presentment.] 

The presentment is for preaching in another's parish without 
permission. That is all there is of it. It is signed by the present' 
ors. The matter sent to them to inquire into was an alleged viola- 
tion of canon 3 in the Diocese of New- Jersey, triable first there, 
and only secondarily here ; and they present the respondent for con- 
duct which is in violation of the rules of the Church, as they say ; 
but not for conduct that is disgraceful to his office. 

If one is charged with a violation of the canons of the Church in 
his own diocese, it is not necessary to set forth that such conduct is 
disgraceful to his office, because that is not requisite to the offense in 
such a case, and therefore this might be a good presentment if the 
offense charged had been committed in Westchester county, or in the 
city of Poughkeepsie, or anywhere in this diocese ; but this offense, 
if there was an offense, was committed in New- Jersey, and the five 
gentlemen who drew up and signed this paper had no power to dis- 
pense with the requirements of the Church. They were not appoint- 
ed to override the General Convention, and draw up a new kind of 
indictment on their own responsibility. As I have already said, they 
were too true men to charge him with having done' any thing dis- 
graceful to his office, and that charge has not been made. If that 
charge were made, we would have a right to take issue upon it, and 
to show that he was not guilty of it ; and if it- were proved he had 
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done any thing disgraceful to his office, then, in his own name, and in 
his father's name, I would beg the Church to discipline him. 

I have referred to the way the presentment is to be drawn. Let 
ns now notice what persons may make a presentment. It may be 
made by the majoj: part in number of the vestry of which the accus- 
ed is a minister, or by any three presbyters of his diocese. These are 
the only ordinary sources of accusation. It may proceed out of his 
own congregation, or it may proceed out of his own diocese by three 
presbyters of the diocese. The only other case is where the bishop 
may cause a presentment to be made, and may become the accuser, 
so to speak. " Whenever, from public rumor or otherwise, the 
bishop shall have reason to believe that any clergyman is under the 
imputation of having been guilty of any offense or misconduct for 
which he is liable to be tried, and that the interest of the Church re- 
quires an investigation, it shall be his duty to appoint five persons, of 
whom three, at least, shall be presbyters, to examine the case, a 
* majority of whom may make such examination ; and if there is, in 
their opinion, sufficient grounds for presentment, shall present the 
clergyman accordingly." (New-York canon 17, section 1.) 

The third source of accusation, then, is the Bishop. 

There are only two ways in which the bishop is to be set in 
motion, namely, by '' public rumor, or otherwise." In the present 
case it was not public rumor, and the " otherwise " was by the com- 
munication of Bishop Odenheimer to the Bishop of New- York. The 
Bishop of New-York was, therefore, compelled to take action under 
this canon 3, and if he had failed or neglected to do it, he would 
have subjected one of his presbyters to be tried in a foreign juris- 
diction ; and so the bishop of this diocese, with Bishop Odenheim- 
er's charge before him, proceeded to the appointment of the Com 
mission, who made this presentment of a diffisrent charge. 

Here are the three sources of accusation, lay, presbyterial, and 
episcopal It may be, first, from the wardens or vestrymen of the 
minister himself; or, second, from three presbyters of his brethren in 
his own diocese ; or, third, from his own bishop, impelled by rumor 
or otherwise. Now, we have traced the succession of the accusation 
against Mr. Tyng all the way through, and it is perfect. An un- 
broken line of autographs of prelates from St. Peter down would not 
be more complete than this line of succession. It begins with Dr. 
Stubbs, goes to Dr. Boggs, then to Bishop Odenheimer, and then, 
under the " otherwise," it comes to our Bishop here. That is the 
chain of succession, with no link wanting, and the character of the 
offense can not have changed on the way. 

We are here to-day to try Mr. Tyng for an offense under canon 
3 ; and if there is to be law in the Church, if there is to be law re- 



TRIAL OF THE REV. STEPHEN H. TYNG, JR. 75 

ceived among men, he must be tried here for that offense, and noth- 
ing but that. The presentors themselves would not say in their pre- 
sentment that he was guilty of the offense of conducting himself in 
any wise contrary to the rules of his Church, and disgraceful to his 
office. They have no knowledge of that ; and it is impossible for this 
presentment to stand with the vital defect of this omission. 

The term " misdemeanor " in the heading of canon 3 is a word 
with a familiar meaning. Worcester defines it as " a lower kind of 
crime, an indictable offense not amounting to a felony." When you 
look for the meaning of the word "offense,'* you find that it includes 
** the transgression of a law ;" and when seeking what kind of an 
offense is " disgraceful," you find that it means " dishonorable, igno- 
minious, base, mean, vile, scandalous." Those are the definitions of 
the dictionary. 

One can imagine a case in which a clergyman of this diocese 
might be found in a state of intoxication, or engaged in some very 
gross, wrong, and abominable conduct. Such things have happened, 
and may at any time happen again, because of the fallibility of all 
earthly beings. That certainly would be very " disgraceful to his 
office." There are other offenses that would or might also be dis- 
graceful to a minister's office. He must not go to a rowdy horse- 
race ; he must not go to a disreputable theatre, which is generally 
condemned ; he must not be a curser or swearer ; all these things are 
" disgraceful to his office." But there are a thousand offenses which 
are justiciable matters under these canons, and yet are not disgrace- 
ful to his office. A minister may be disciplined for any violation of 
a canon or of a rubric ; and oflen he may with innocent intentions- 
violate a canon. You clergymen are sometimes called upon to per- 
form missionary duty under circumstances where you can not con-* 
veniently, and in fact do not use, the whole of the Common Prayer ; but* 
you do not thereby disgrace your office. For ten or fifteen years a 
society of this Church has had a clergyman preaching upon the dock 
Sunday morning and afternoon, and delivering only portions of the 
Common Prayer, from a tract printed for the purpose ; and he has done 
it before some of the wisest men in the Church, and under the eyes 
of a bishop on some occasions. That tract was prepared and print- 
ed without asking the leave of any Convention, or the authorities of 
any diocese ; and I may say that when on the Committee to prepare 
it, we conferred with clergymen, including a head now wearing the 
mitre, and were told that such abbreviations belonged to the common 
missionary privilege of clergymen. Yet if this devoted mission- 
ary at large to seamen, were brought up for violating the rubric in 
that way, he would surely be found guilty, according to interpreta- 
tions of strict constructionists^. 
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The Bishop would of course say to him, " Go in peace ;'* but as 
to its being an offense, according to the interpretation mentioned, 
there can be no doubt. Suppose a clergyman should come here from 
New-Jersey, and go down to the missionary station and read from 
that tract entitled " Worship," would such a violation of the rule be 
disgraceful to his office ? 

Take another case. A clergyman is officiating on a rainy day, or 
he sees a great storm coming up, and, in order to let the congregap 
tion reach home in comfort, he shortens the service ; it is a violation 
of the rule, but would it be disgraceful to his office? Or a clergy- 
man finds himself a little unwell, and for that reason abbreviates the 
service ; it is an infraction of the law, but is it disgraceful to his 
office ? I beg leave to call the attention of the Court to the wide 
difference between ^nala in se and malaprohibita, between the things 
that are in themselves wicked, and therefore disgraceful, and things 
which are now wrong only because forbidden, but which may be 
permitted or even commanded hereafter. If the Church should 
change a portion of the Common Prayer, and a clergyman should 
continue to read the present form, after the change was made, that 
would be wrong, because prohibited. Thus, what is right now, 
would be wrong then, according to the arbitrary rules of the Church. 
Herein is the authority of the Church, an authority which devolves 
upon each generation in its tu^, 'and the regulations so made are, of 
course, to be observed ; but it is idle to say that one minister's going 
and preaching in another's parish is in itself wrong or disgraceful, 
when at most it is but a violation of a mere appointment of the 
Church, which may be changed at any time, and which might be so 
changed as to make it an offense for him to refuse to go and preach 
in another's parish when asked to do so by any five citizens of that 
parish. Those things only are disgraceful to a man's office, which 
are ^^dishonorable, base, mean, vile, scandalous, shameful, igno« 
minious," or which have at least some of these qualities. 

I now proceed to another branch of the matter. A presentment 
being made in any one of these three modes — that is, on the com- 
plaint of the church-wardens of the accused, on the complaint of his 
brethren of his own diocese, or on the complaint of the Bishop, moved 
by public rumor or otherwise, (in this case the Bishop being moved 
by the complaint received from Bishop Odenheimer,) the proceed- 
ings are regulated by the New-York canon. The Bishop may dis^ 
miss the presentment if the facts charged shall not appear to him to 
constitute an offense ; " or if it allege facts, some of which do and 
some of which do not constitute an offense, he may allow it in part 
and dismiss the residue, or he may permit it to be amended.'* These 
proceedings are wholly ex parte before the Bishop, and nobody is 
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ever heard, and almost as a matter of course he allows these present- 
ments when made and sends them to be tried. The members of this 
Court should appreciate the weight and dignity of the position which 
they hold in the administration of justice in this case. The Board 
of Presbyters, whom for greater convenience and with more propriety 
-we here call the Court, is a tribunal to examine the whole subject. 
You are here in the same position as a court of criminal jurisdiction, 
where a man is sent to be tried ; but you are more than a court, for yon 
act both as judges and jury. You are to find the facts and to adjudge 
the law, and you are also to name the sentence, if one is to be pro- 
nounced. How sweeping is your authority ! After you have heard and 
decided, and have named the sentence, the case goes to the Bishop, who, 
however, has no greater authority in the matter than you, except to 
order a new trial by error, or to reduce the punishment. You are, 
therefore, in the position of a criminal court sitting in special session 
without a jury, to try an indictment. You have before you a certain 
charge. The pedigree of that charge is shown to you in an unbroken 
line. It originated in the Diocese of New-Jersey, and it rests at that 
end upon canon 3, section 1, and has no other possible foundation. 
If Mr. Tyng's vestrymen had entered a complaint against him for 
preaching in New- Jersey, that would be another story. If three 
clergymen of this Diocese of New-York had entered a complaint 
against him, that also would be another affair. But neither of these 
is this case. It is the Bishop's presentment of Bishop Odenheimer's 
accusation. The Bishop of New-York does not make this charge ; 
he merely reflects it. He could not treat it as good for nothing and 
disregard it. That is not his function. If he did not proceed with it, 
they would do so in New-Jersey. He was charged, therefore, in 
this case, not with a judicial, but with a mechanical duty. Bishop 
Odenheimer had said that . it is sufficient ground for a prosecution, 
and the Bishop of New-York merely passed the matter along as it 
came to him. He might, to be sure, have let it lie for s^ time ; but if 
he had not taken action on it, at the end of three months Bishop 
Odenheimer would. The canon makes this body judges in this case 
of the whole accusation and its proof, and of the punishment if it is 
proved. In the regulations given by the General Convention for the 
trial of a bishop, (which have been followed in the trial of presby- 
ters, even to the form of an oath when required,) it is said that the 
law of the country, in regai'd to the admission of evidence, is to be 
the guide. 

That principle has been applied by this Court most handsomely in 
their recognition of the rules of law by which they are to be guided 
in receiving proofs. This, then, is a tribunal charged with this whole 
matter, with its history, wkh its whole line of life down to this day ; 
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and now this Court is called upon by the counsel for the presenters 
to hold a man under the New- York canon for what he is said to have 
done in New-Jersey, without its being alleged that the offense had 
those elements in it which would make it justiciable in New-Jersey. 
The Court has a judicial discretion to exercise, and is not compelled 
to sit here and consider every sort of charge which may be brought 
forward. Suppose one was charged in a presentment with having 
preached four times on Sunday ; you would not be bound to sit here 
and try that. Why not ? Because the thing charged would not be 
an offense. And if a man is presented here merely for preaching in 
the parish of another minister in New-Jersey, that being the whole of 
the case, you can not try him for that either, because it is not a mis- 
demeanor. But if he is presented for preaching in another's parish 
out of his own diocese, in such a manner or under such circumstances 
as to be disgraceful to his office, that is a misdemeanor, and you may- 
try him and you must try him for that very thing or not at all. 
Now, I trust it to the broad comprehension of this Court — as I 
would trust it to any body of intelligent men, though they might not 
be jurists or logicians by profession — ^that there are some things in 
this world outside of the Church as well as in it which are sacred, 
and one of those things is the right of a man not to be tried except 
upon a regular and lawful accusation. It is an old principle, earlier 
than the great charter wrested by the barons from King John at the 
point of the sword : it is one of those rights which cling to human 
nature everywhere. 

Again, I plead for a clergyman. I say that if any class of men, 
when charged with offenses before a civil or ecclesiastical tribunal, 
should have the benefit of all the laws which God and man have pro- 
mulgated to protect against groundless impeachments, exaggerated 
charges, irregular, illegal, and lynching proceedings, it is this class 
of men — clergymen who have given up the world and its pursuits, 
and devoted themselves to the cure of souls and to the good of their 
fellow-men. At best, a clergyman makes but a poor figure in attempt- 
ing to vindicate his rights in a court of law or in any other tribunal. 
In such a case, every intendment and construction is to be taken in 
favor of the person accused. I would not go so far as he did who 
said that — since a bishop should be blameless — ^it would be a sin 
to blame a bishop ; but the presumption of integrity of intention, 
which, being established, dispels all crime, applies preeminently to a 
clergyman on trial, and particularly when on trial before an ecclesi- 
astical court. We have had some examples of such courts which 
have treated these matters with dignity and justice, showing how a 
clergyman should be dealt with under such circumstances, and how 
the law should be administered. * 
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The respondent is accused here either of conducting himself in 
New-Jersey in violation of the rules of his Church, and in a manner 
disgraceful to his office, or else he is accused of nothing. This pre- 
sentment does accuse him of a violation of the rules of the Church ; 
but the other part of the charge — that his conduct was disgraceful 
to his office — is left out, is left out ex indiMtriay is left out because 
they had not the stomach to put it in ; and without that, the charge 
is good for nothing. In short, they have made a charge here which 
is a nullity. It is not a charge for something done in this diocese, 
but for something done in the Diocese of New-Jersey; and when 
New-Jersey is in the case, it is for an offense under canon 3, section 
1, that the offender must be arraigned, or not at all. There is really 
no ground for doubt upon this point. Bishop Odenheimer expected 
that Mr. Tyng would be presented and tried under canon 3, and 
Bishop Potter could have had no idea of starting a different accu- 
sation. 

Our object in presenting this view to the Court now is this : We 
have waited until the whole of the case on the part of the presenters 
has been laid before the Court, and until we have seen that they do 
not even attempt to show that there was any thing disgraceful, scan- 
dalous, base, low, or mean about the conduct of the accused. In 
courts of law we talk about deciding questions according to thje al- 
legations and the proofs — secundum oMegata et probata ; but here 
is a case without either the necessary allegation or the necessary proof. 
It is a pretty lean case. (Laughter.) There is no proof to be spread 
over the allegation to cover it, and there is no allegation to be 
stretched out to meet the proof. Neither the allegation nor the 
proofs which would be essential to make this a good case have been 
produced. 

The Court, then, will please understand us as claiming distinctly 
that we are entitled to be dismissed at this stage of the case, and 
without calling any evidence on our part, which might involve con- 
siderable time. 

We think it is due to the Court, due to the accused, due to pub- 
lic justice, due to the diocese which you so dignifiedly represent, 
that we should make this application now ; and let it be seen that 
there is no case here upon which to proceed further, and that there- 
fore Mr. Tyng should be dismissed from further attendance upon 
this tribunal. (Applause.) . 

Mr. Nash. A very few words will be necessary in presenting the 
view of the presenters. It is not a new one, and therefore I can safe- 
ly say that we are quite prepared to meet the point made upon the 
other side. I may say, at the outset, that I am glad that the gentle- 
man is so strenuous for the observance of the canons in reference to 
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the rights of his client* That is all we are asking for in reference to 
the rights of the clergy geqerally, and I do not think it will be neces- 
sary, therefore, to enlarge apon any of those great principles of uni- 
versal law, which my friend seems to be so fond of qupting and 
dilating upon. The case lies in a very narrow compass, and therefore 
I do not see the necessity of getting so warm about it ; but my friends 
upon the other side seem to get themselves into a tangle, and then, 
to get heated in trying to. get out. (Laughter.) That is the only- 
way I can account for their excessive warmth in discussing a mere 
question of canonical construction. 

!N'ow, the point of the counsel upon the other side is, that^because 
canon 3, of title 2, in relation to clergymen in one diocese or mis- 
sionary district chargeable with misdemeanor in another, provides 
that the ecclesiastical authority of the diocese where the offense is 
committed, when the clergyman does not belong to his diocese, may 
be required to proceed against him in certain cases where he has con- 
ducted himself contrary to the rules of the Church, and in a manner 
disgraceful to his office ; therefore, the authorities of the diocese 
where the clergyman belongs, can not proceed against him except 
the case comes within the language of this canon 3. That is the 
fallacy that lies in the argument in the outset. It is a mistake com- 
mitted, I will not say intentionally, but it is either a very ingenious 
mistake, or, if unintentional, it is probably from not having examined 
the canons carefully. 

The general rule of ecclesiastical law is different from that of the 
civil law, in this, that a clergyman is not amenable primarily to the 
authorities of the place where the offense is committed, but to the au- 
thorities of the diocese where he canonically belongs. A very inter- 
esting case was up some time ago before the ecclesiastical courts of this 
diocese, involving this question, in one stage of which an appeal was 
made to the civil courts. A clergyman belonging to the Diocese of 
Connecticut was said to have been guilty of offenses there disgraceful 
to his office. Before those offenses were discovered, he succeeded in 
getting letters dimissory, removing to this diocese, and being 
accepted here as a clergyman in good standing. The facts, having 
become known, complaint was made here, and the question was 
made whether, the canonical residence of the accused having been 
changed, and he having left Connecticut with letters dimissory, 
which affirmed his good standing in the Church, he was amenable 
here or not, and that raised a full discussion of the difference between 
the civil and the ecclesiastical laws upon these subjects. The juris- 
diction of this diocese was sustained. Now, a clergyman, or any 
other person, committing an offense, triable by the evil law — I use 
the word " civU " as distinguished from "ecclesiastical," but I will 
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say criminal law, if you please — 9, person committing such an offense 
in Connecticut or New-Jersey, no matter whether he resides, when 
at home, in New- York or not, can not be tried in New- York ; because 
it is a principle of the common law that a man must be tried in the 
locality where the offense is committed. But if a clergyman com- 
mits an offense against the law of his Church, he is amenable to the 
authorities of his diocese where he canonically belongs. I need only 
refer to section 1 of this same title to state a proposition that is 
entirely familiar to the Court, but which my friends on the other side, 
seem to have forgotten* 

^^ Every minister shall be amenable for offenses committed by him, 
[observe, not within the diocese, but bt/ him, no matter where J to 
the bishop, and if there be no bishop, to the clerical members of the 
Standing Committee of the diocese in which he is canonically resident 
at the time of the charge." 

Now, then, under this canon, every minister of the Diocese of New- 
York, committing an offense for which he is liable to presentment, 
whether in New-Jersey, Wisconsin, or elsewhere, is liable, upon the 
facts being brought home to the authorities of the Diocese of New- 
York, to be called home, and tried here for that offense — here, and 
nowhere else, except under the expresrf provision of this canon 3, 
which was passed for the first time in 1850, and which was for the 
purpose of meeting this very case which I have put. I agree with the 
counsel upon the other side, that if a clergyman belonging to the 
Diocese of New- York commits an offense in the Diocese of New- 
Jersey, for which he is liable for presentment and trial, and the 
authorities of New-Jersey complain to the authorities of New-York, 
and the authorities of New- York fail, or neglect, for three months to 
take any notice of the complaint, the authorities of New-Jersey can 
not try the offender for the offense except under canon 3. And 
that might have been this case. J£ the authorities of the Diocese oi 
New- York had failed, for the space of three months, to take any no- 
tice of the complaint which came to them from the Diocese of New- 
Jersey, and the Bishop of New-Jersey, or any of his presbyters, had 
been desirous of presenting the accused for trial in New- Jersey, they 
could not have presented him for trial there unless they made out a 
case against him under this canon 3. Therefore, whether the 
offense charged here and proved would have been, under canon 3, 
an offense for which the Bishop of New-Jersey could have had this 
respondent tried, it is entirely unnecessary for this Court to decide. 

Much has been said, and a great deal of warmth expended upon 
the epithet " disgraceful,'' contained in this canon, and it is said that 
the presenters, and none of the parties connected with this present- 
ment, have dared to put into the charge a statement that the offense 
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was disgracefal to the office of the accnsed. Now, it is unnecessary 
for the counsel upon the other side to throw out aspersions of that 
kind for the purpose of affecting this Court, or affecting the public. 
Those who have been connected with the presentation of this case for 
judicial examination and decision, so far as I have been aware of any 
intent governing them, have not desired to make it more offensive 
than was needful. There has been no spirit of persecution, that I 
know of, enlisted against the accused, and, therefore it is not proper, 
it seems to me, to draw into this case, as the counsel seems to wish to 
do, themes which have no relevancy to it, but which are addressed 
adpopulum rather than ad clerum. 

I am not prepared to concede, however, that the offense charged 
in this case, that of intrusion on the parochial rights of a brother in 
the same ministry, is not, in the proper meaning of the term, an 
offense disgraceful to the office of the offender. It certainly is not 
graceful to his office. That will not be, disputed. How far it is dis- 
graceful depends, of course, upon the purpose and spirit with which 
the offense is committed. If it is casual or accidental, of course, po 
bad motive may be attributed to it ; but if a clergyman in the Church, 
proud of his preaching talents, and given to excited preaching, wan- 
tonly intrudes upon the parochial cure of another minister of the 
same Church for the purpose of sapping the confidence of his peo- 
ple in that minister, I hold that such an act is disgraceful to the man 
and to his office. (Applause.) And I do not care how strong the 
definition given to the word by the counsel on the other side may be. 
But, as I said before, I do not consider it necessary for this tribunal 
now to determine that question. No charge is made by me, because 
I am speaking upon my responsibility in this case, as representing, 
perhaps, to some extent, the authorities of the Church in this dio- 
cese ; no charge is made by me that such was the object and intent 
of this defendant. It is, however, for the other side, if they choose, 
to conduct this proceeding for the purpose of influencing popular 
feeling, rather than for the purpose of getting a fair and just con- 
struction of this canon, to invite crimination and recrimination. . The 
object of putting in these proceedings had in New-Jersey was sinrply 
to show that the authorities of this diocese were not volunteers in 
this matter; to show that it came before them officially from the 
Bishop of the Diocese of New-Jersey ; and that for them to have re- 
fused to take the proceedings provided for in the canon would have 
been to hand over this defendant to be tried in New-Jersey by a 
bishop a stranger to him, and by clergymen belonging to another ju- 
risdiction, and that therefore it seemed to be the duty of the autho- 
rities of this diocese simply to take the canonical course which the 
regulations of the Church appointed. That was the object in put- 
ting in these New-Jersey proceedings. 
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But turn now, for a moment, from the General Canons of the 
Church to the Canons of our diocese ; because, although the offense < 
complained of here is a violation of the General Canons of the 
Church at large, yet the procedure of the authorities is under our 
own canons. I suppose it will be conceded here, because it is too 
plain to be denied, that three clergymen of the Diocese of New- York 
can make a valid presentment in such a case as this ; and this pre- 
sentment is made by thr^e clergymen of this diocese* 

It may be made by ''the vestry of any church of which the ac- 
cused is a minister, or by any three presbyters of this diocese enti- 
tled to seats in the convention ;" or " whenever, from public rumor^ 
or otherwise, the bishop shall have reason to believe that any clergy- 
man is under the imputation of having been guilty of any offense or 
misconduct for which he is liable to be tried,''- he may appoint a com- 
mittee of five, of whom three at least shall be presbyters, to ex- 
amine the case, and who may, if they find sufficient ground, make a 
presentment. (Canon 17, of New-York.) • 

I suppose these words are broad enough to include every offense 
mentioned in the canon, immoralities as well as violations of the con- 
stituted canons of the Church. The authorities are to examine the 
case. That duty devolves, in the absence of the bishop, upon the 
Standing Committee of this diocese. Upon this charge, duly authen- 
ticated, as the papers show, the accused had been guilty of miscon- 
duct in the Diocese of New- Jersey, and of a violation of the canons, 
not of the Diocese of New- Jersey, but of the Church at large. In 
pursuance of the direction of this canon, a committee of five persons 
was appointed to examine the case. That committee of five did not 
choose to proceed upon one of the grounds contained in the com- 
plaint which came to them from New-Jersey. I am not authorized 
to say whether it was for lack of definite evidence as to the manner 
in which the services were conducted on the day in question, or from 
the exercise of their discretion, by the presenters ; but, at any rate, 
they did not conclude to make the manner in which the services were 
conducted, or the use or disuse of the Book of Common Prayer a 
ground of presentment. And the Court can perhaps see how such an 
exercise of their discretion may have been a judicious one. The at- 
tendance upon these occasions of public worship, not held within the 
church or congregation of a settled Episcopal parish, is mostly upon 
the part of those who are not sufficiently familiar with the Prayer- 
Book to know how far its requirements have been, in spirit or letter, 
complied with or violated. And that may have had some influence 
upon the action of the presenters. But however that may be, they 
chose not to include that ground in the presentment. Th6y have, 
therefore, presented the accused simply for an intrusion upon the 
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rights of a biother minister of the Church in the Diocese of New- 
Jersey. That is an offense which the counsel upon the other side 
concedes would be sufficient to make good the presentment, pro- 
vided the facts had occurred in the Diocese of New- York instead of 
the Diocese of New-Jersey. If they had occurred in Westchester 
county or in Poughkeepsie, he concedes that the presentment is suffi- 
cient, and the proof is sufficient to establish the case. Now then, 
unless some different rule applies in New-Jersey, of course the pre- 
sentment and proofs are sufficient in this case. But the rule is the 
same wherever the offense is committed. The only difference is this, 
that if the Bishop of New- York did not take up this matter for the 
space of three months after receiving this complaint, then canon 3 
entitles the Bishop of New^ersey to have the offender presented and 
tried. And that is all that canon 3 has to do with this case. This 
view of the canon, which is a legal one, based upon the construction 
of its provisions, and upon general principles of ecclesiastical law, as 
to the atnenability to trial, makes it, of course, unnecessary for me to 
reply to the thousand allusions made by the counsel on the other 
side ; because, when I show that a thing is irrelevant, that is enough 
of it for my case. 

I am not afraid as to the permanent effect of this discussion. I 
do not deem it necessary to take up every gauntlet which is thrown 
down. I would consider it rather departing from the proprieties of 
the occasion to go into a wrangle here about things that might hap- 
pen under other circumstances. Therefore, I do not propose to al- 
lude, further than to say that I shall make no further mention of 
-' them, to the things that have been said about the Seamen's Mission ; 
about the liability of a clergyman, under the strict letter of the canon, 
failing to perform services on account of sickness ; or about the duty 
of air courts and tribunals to protect the rights of persons accused. 
We do not dispute any of those things. We do not claim at the 
bands of this Court any thing more than a fair construction of this 
law. I am surprised at. the sensitiveness of the defendant's counsel 
in this case, which they manifest as though there were danger that 
some great rule of civil right was about to be contravened and over- 
thrown for the sake of punishing the accused. I do not think there 
is any danger of any such thing, and I should be very sorry to have 
any such thing occur. I am not arguing here for victory. I am not 
contending for the conviction of this defendant. I am simply stating 
to this Court the facts set out in the presentment, and it will be for 
the Court, after the termination of the whole proceeding, to say 
whether those facts constitute an offense for which this defendant 

it 

was liable to be proceeded against by the authorities of this diocese. 
I think that probably all the facts necessary to enable them to pass 
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an intelligent judgment upon that question are now before the Court, 
But the defendant's counsel have a right to furnish further evidence, 
such as they may deem relevant to a defense, if they have any. 
What it is, of course we can not now know. They have not put in 
any special answer either by way of denial of the facts alleged or by 
way of excuse or palliation. They have simply pleaded " not guilty.'* 
We do not know what the defense is, but I take it for granted that 
when a presentment is sent to a court for trial, which has been al- 
lowed by the ecclesiastical authorities of the diocese to constitute in 
its statements at least an offense, and when the facts alleged are sat* 
isfactorily proved to the Court, the Court will put the defendant upon 
his defense before they pass judgment upon the case. That is all we 
ask. We do not ask the Court to decide any thing at present, except 
that the facts set out in the presentment are sufficiently proved to sat^ 
isfy the Court, and to throw upon the defendant the duty of furnish- 
ing any further testimony (if he has any further testimony) that is to 
be presented to the Court before they make a final disposition of the 
case. 

Mr. Ftjllbrton. May it please the Court 

The Chaibman. The hour for adjournment has arrived. Will you 
take long, Mr. Fullerton ? 

Mr. Fullerton. No, sir ; I propose to be very brief. But there is 
another subject which it becomes necessary for the Court to considet 
to-day; 

[Mr. Fullerton here stated some reasons why the trial could not 
proceed to-morrow — ^prior engagements of counsel, chiefly — and then, 
at the request of the Court, proceeded to discuss the question of dis- 
missal, as follows :] 

There ought not to be, and I do not see how there can b^, two 
opinions in respect to the question now under consideration ; and if 
this case is considered fairly, as I hope it will be, under the canons to 
which attention has been called, it seems to me that this complaint 
must certainly be dismissed, for the reasons stated by my associate 
who opened this discussion. I shall not travel over the ground which 
he occupied, but I will present some additional considerations to 
strengthen and fortify his positions. 

There is a marked analogy between the laws of the Church and its 
forms of government in this country and our civil forms of govern- « 
ment. There is a General Convention of the Protestant Episcopal 
church, and there are Diocesan Conventions also. There are general * 
laws, and there is a system of general legislation extending over the 
whole of the United States ; and there is also a system of diocesan leg- 
islation, and there are certain powers reserved to the Greneral Conven- 
tion, which they exercise to the exclusion of the dioceses themselves. 



^ 
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The analogy bo far is perfect. 

The General Convention have legislated upon this sabject, leaving 
the respective dioceses forming the great body of the Church in the 
United States also to legislate upon it, so far as they do not interfere 
with the legislation of the General Convention. 

Now, the laws which pertain to a particular diocese may be likened 
to the laws which pertain to a particular State. There are laws of 
the general government, and there are laws of the State government. 
The general government have a right to give jtlrisdiction over any 
given territory that they see fit to name in an act of Congress. The 
State governments have no right to give jurisdiction beyond the lim- 
its of its own territory. For instance, if a thief goes from the State 
of New-York and commits a larceny in the State of New-Jersey, he 
can not be tried in New- York. If a burglar, who is a resident of the 
city of New-York, pursued his occupation in New-Brunswick, New- 
Jersey, he can not be tried here ; he must be tried where the offense 
is committed, so far as State laws are concerned. That, my friend 
upon the other side will concede. And if there is any right to take 
him from the place where the offense was committed, into another 
jurisdiction, and submit him to the local laws of that jurisdiction, it 
must be in consequence of some positive law or enactment upon that 
subject, giving that right or authority. My friend will concede that 
also. 

Now, from a perusal of these canons, we learn that the Church has 
adopted the common law rules for the regulation of trials of this 
character. It is a compliment that the common law well deserves at 
the hands of the Church, and they have done wisely in adopting those 
rules, because they are the embodiment of the grandest uninspired 
learning and wisdom of men. 

What does the common law teach upon this subject ? Just what 
I have said. It never permits a man to be dragged out of the juris- 
diction within which he commits an offense to be tried for it and pun- 
ished in another jurisdiction. 

Well, where was this alleged offense committed? Not within 
the State of New- York, not within the jurisdiction of this diocese. It 
was committed outside the territory of New-York, and in the terri- 
tory and Diocese of New-Jersey. What is the legislation of the 
Church in regard to such an offense ? — ^if it be an offense. The Dio- 
cese of New- York has no right to legislate upon the subject, but the 
General Convention have a right to legislate upon it ; and that is 
the parallel between the Congress of the United States and the Ge- 
neral Convention of the Protestant Episcopal Church in this country. 
Congress has a right to say that an individual committing an offense 
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in New- Jersey, if the nature of the offense committed brings it with- 
in the province of the general government, shall be tried in the State 
of New- York. So the General Convention of the Church have said, 
in canon 3, that, where an offense is committed outside of the terri- 
tory of New-York, without the limits of this diocese, the offender 
may be subjected to trial and punishment here ; and I call the atten- 
tion of the Court now again, in furtherance of what my associate has 
said, to the fact that it is not only conceded that whatever was done 
by the respondent in this case, was done outside of this diocese, but 
that it has been certified by the ecclesiastical authorities of this dio- 
cese, under and in virtue of the provisions of canon 3. If he is to be 
convicted, he is to be convicted under canon 3. 

Now, what is canon 3 ? We must ascertain that* We are not 
to try this . gentleman at large. We are not to try him upon any 
charge that may have its rise within the walls of this room or within 
the boundaries of the State, or within the contracted notions of indi- 
vidual men. We are to try him for an offense against this canon ; 
and now let us see what the offense is, just as we would lool^ into 
an indictment for a criminal offense, to see what the crime charged 
was. And this is important, because this Court know perfectly well 
that, if a man is indicted for stealing the horse of A B, and it turns 
out that the horse belongs to C D, public justice throws the door of 
the court-room wide open, and tells him he may go free, because he 
can not be convicted on such an indictment. There must be in the 
indictment a description of the property stolen — ^in a word, the 
offense must be defined according to the letter of the law. Why ? 
Not because the law is lax in dealing with criminals, not because it 
is imperfect, but because it is humane, because it will not subject an in- 
dividual to trial for a crime that is not distinctly charged against 
him. It makes no difference who the accused is, how high he may 
be, or how low he may be, the same rule obtains and applies ; because? 
it is the glory of the common law that, whilst no man is so high as to- 
be beyond its reach, no man is so low as to be beyond its protection ;, 
and if you take an individual from the gutter, the poorest, the most 
miserable, the most abject of the human family, and put him upon, 
trial in a civil court, and it turns out that there is a discrepancy be- 
tween the allegation and the proof, he is at once discharged, for the.' 
reason that the law will not try a man upon such an indictment, and. 
will not permit him to be twice placed in jeopardy for the same 
offense. 

r 

Now, I ask this Court, in the discharge of the solemn duty in- 
cumbent upon it, because it is a solemn one, it affects not only tha 
individual whom I represent, but the whole body of the Church, and 
I may be permitted to say, without giving offense to my friend upoa 
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the Other side, that it affects the estimation in which that Church shall 
be held by the commanity at large ; and we should have a care for 
that, because it is my object and yours, and his, I trust, to commend 
that Church to the confidence and conviction of the world ; I ask this 
Court to consider the application of these principles to this case. 

What is the law? This offense is certified by the Bishop of 
New- Jersey. What right has he to certify it ? A perfect right, un- 
der canon 8. What offenses has he a right to certify? Canon 3 will 
instruct us. 

'' If a clergyman in this Church belonging to any diocese or mis- 
sionary district shall in any diocese or missionary district conduct 
himself in such a way as is contrary to the rules of this Church, and 
disgraceful to his offic e ^ 

The offense, then, must not only be against the rules of the Church, 
but also disgraceiul to his office, in order to authorize the Bishop of 
New- Jersey to certify the offense to the ecclesiastical authorities of 
New-Tork ; otherwise this Court is just as much without jurisdiction 
as they would be if they had assumed to try an individual for an of* 
fense against the common law of the land. Now, we are amenable for 
what we do in New-Jersey. I do not claim that any one connected 
with the Church can do what he pleases in New-Jersey with impu- 
nity ; but I do say that, when the offense is committed outside the 
jurisdiction of this diocese, there is but one way to try the offender 
if he belongs to this diocese, and that is under canon 8. It becomes 
the duty of the ecclesiastical authorities of New-Jersey to certify 
that offense to the bishop, and then the bishop is to take notice of 
it, and the offender is to be presented for trial. The offense, if 
, offense it be, was perpetrated in New-Jersey ; it was certified to the 
ecclesiastical authorities of this diocese under canon 8, by the Bishop 
of New- Jersey ; the respondent is put upon trial under certificate 
from the Bishop of New-Jersey; and now behold, when we 
come to compare the indictment with the original charge, we find the 
play of Samlet with Hamlet left out. (Applause.) Where is it 
charged that this alleged offense of Mr. Tyng's was disgraceful to his 
office? It is nowhere ; the charge is not to be found. But they do 
'Charge in the presentment that his conduct was contrary to the rules 
of the Church. My answer to that proposition is this. The learned 
<}ounsel upon the other side, with all his astuteness and coolness, has 
failed to show to this Court any such conduct on the part of my 
client. The counsel seems to claim great credit for his own coolness, 
and to reproach us for our want of it ; but perhaps the fact that he is 
merely acting here as a district-attorney, while we stand between a 
clergyman and the condemnation of the Church to which he belongs, 
may be an explanation of his coolness and an apology for our 
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warmth. (Applause.) The learned counsel, I say, with all his astute- 
ness, and coolness, and industry, has failed to find any conduct of 
Mr. Tyng's such as is described in this presentment — conduct against 
the rules of the Church, and for which he may be tried under ca- 
non 3. 

I close as I comn^enced. I do not see how there can be — there 
ought not to be — two opinions upon this subject, and I, with these ob- 
servations, leave it for the determination of the Court, hoping that 
their decision will conduce to the harmony of the Church and be sa- 
tisfactory to those individuals who claim that such a great offense has 
been committed in New-Jersey. (Applause.) 

The Chaibman. The motion was to dismiss this case, I believe. 

Mr. Tracy. Yes, sir. 

The Chaibman. The Court are unanimous against dismissing it. 

After some consultation between the counsel on both sides and 
the Court, the Court adjourned until Friday morning, February 
14th, with the understanding that on that day the trial should be 
concluded, if possible. 



Friday, February 14, 1868. 

The Court met at ten a.m., and' was opened with prayer by the 
Chairman, Rev. Dr. Beach. 

The Chairman*. We have received a telegram from Rev. Mr. 
Draper (the Clerk of the Court) saying that he is unwell and unable 
to be here to-day. Therefore^ if there is no objecti6n, the Rev. Mr. 
Farrington will act as clerk until three o'clock, 

Mr. FuLLERTOK. We are waiting the pleasure of the Court. 

The Chairman. We are ready to go on. 

Rev. 0ns Henry Tiffany called ; examined by Mr. Tracy. 

Q. Please state your name, place of residence and profession ? 

A. Otis Henry Tiffany ; New-Brunswick, New- Jersey ; Doctor 
of Divinity ; pastor of the St. James's Methodist Episcopal church. 

Q. What connection had you with St James's Methodist Episco- 
pal church in July, 1867 ? 

A. At the request of the authorities of the church, I supplied the 
pulpit during several Sundays in that month ; the invitation was to 
supply it for the entire month. 

Q. You speak of the authorities of the church. Will you state 
whether the property of that church is vested in the Conference in 
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the usual manner, or is held otherwise ; and if so held, how and by 
whom? 

A. The title to the property is not vested in the Conference, as 
required by the discipline of the Methodist Episcopal Church, but is 
vested in a board of trustees ; two of the board of trustees being 
members of the Methodist Episcopal Church, two of them not mem- 
bers of any church, and the fifth — the president of the board — being 
a parishioner of the church of which the Rev. Stephen H. Tyng, Jr., 
is rector. 

Q. (By Mr. Nash.) In New-York ? 

A. In New-York City ; he residing in New- York during the 
winter, and in New-Brunswick during the summer. I suppose it is 
in New-York — commonly said so to be. 

Q. Were you present at St. Jameses Methodist Episcopal church 
on the Sunday when the Rev. Stephen H. Tyng officiated in it ? 

A. I was, at the hour for morning service. 

Q. On whose invitation or request did he occupy the church that 
day? 

A. At the request of personal friends and members of his parish. 
The Court will understand that there was no proper person or pastor 
in charge of that church at that time. I will amend that answer by 
saying that no invitation was extended by the authorities of the 
church as such. 

Q. Were those persons mentioned by you as friends of Mr. Tyng, 
parishioners of Mr. Tyng in New- York, temporarily staying at New- 
Brunswick ? 

Mr, Nash. If Dr. Tiffany can speak of his personal knowledge, I 
will make no objection ; but I would rather not have any more hear- 
say on the subject. 

The Witness. Then I will have to ask you a question or two. 
(Laughter.) 

Mr. Nash. I am not asking you a question, doctor ; I am only 
making a suggestion. 

Mr. TsACY. The doctor will give us such knowledge as he pos- 
sesses. 

A. They told me that they were parishioners of Mr. Tyng ; that 
is as near as I can come to personal knowledge ; some of them were 
resident during the summer months in New-Brunswick, others of 
them temporarily residents and casual visitors. Does that come to 
the point ? (Laughter.) 

Mr. Tracy. Perfectly so. How large a number was there of 
such persons ? 

A. I can not pretend to say with exactness. I was introduced to 
some ten, or a dozen, or fifteen of such persons ; but whether they 
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were more or less in number, I can not state. There was a number 
of ladies and gentlemen to whom I was personally introduced by 
Mr. Tyng there after the service — somewhere about ten or fifteen 
persons. 

Q. Were those persons attendants at St. Jameses church on other 
occasions than the one when Mr. Tyng occupied it ? 

A. Some of them attended regularly while in New-Brunswick. 
Others of them I have not seen, to know them, except upon that oc- 
casion. You see we have by far the finest and handsomest church 
in the place, and I can not tell whether the same persons go there 
one Sunday after another or not ; but I know that some of the per- 
sons to whom I was introduced on that occasion I have seen there 
since. 

Q. In the summer season has that church ordinarily a large at- 
tendance ? 

A. Do you mean by that to draw a distinction between summer 
and winter ? 

Q. I only speak of the summer, because that is the time that has 
reference to our case. 

A. During the month of July last, the church was full whenever 
it was opened for service. I speak of that month because I was not 
present there before that. 

Q. On the Sunday when Mr. Tyng occupied the church, what ar- 
rangement was made as to the persons who should officiate and 
preach? 

A. Shall I give you the whole history of the arrangement as I 
know it ? 

Q. Yes, sir. 

A. I reached New^Brunswick on Saturday afternoon, tbe 13th, 
coming, as I before mentioned, to supply the pulpit during the month. 
On reaching New-Brunswick, I was informed, by an officer of the 
church, of Mr. Tyng's presence in the city, with the expectation of 
officiating and preaching in St. James's church the next day. I was 
informed by the same person that Mr. Tyng had been invited earlier 
in the season, and a day fixed for his coming ; but being unable to 
be present then, had come out to spend a few days of his vacation 
with his parishioners at their summer residence ; and that they would 
be gratified to have him officiate and preach the next day. Learning 
these facts, I called upon Mr. Tyng at the residence of Mr. Chris- 
topher Meyer, and, so far as I had any authority, tendered him the 
use of the church, next day, to hold such service as he might please. 
Mr. Tyng, learning that I had come from Chicago for this purpose, 
was at first unwilling to use the entire day, but the arrangement was 
finally made that he should do so. 
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Mr. Tract. Withoat putting another question, I would like the 
witness to state the time of day when he called upon Mr. Tyng ? 

A. My call on him was after tea, in the early part of the even- 
ing. 

Q. (By the Court.) You had come there for the purpose of offida- 
ting? 

A. Yes, sir, for the purpose of officiating during the month of 
July. I had consented to become the pastor of the church as Boon 
as I could leave the church that I was then serving, and having a 
vacation, I agreed to come on and supply the pulpit for that month. ( 

Q. Did you attend on that Sunday morning during the services 
and preaching at St. Jameses church ? 

A. I did. 

Q, What part of that edifice did Mr. Tyng occupy ? Will you 
briefly describe it, and the interior of the church ? 

A. He entered by the door in the rear, and to the right of the 
altar, which takes the place there of what is the communion-table 
in the Protestant Episcopal Church. 
The Clerk. Do you want that down ? 

Mr. Tracy. Certainly. There is no altar in the Anglican Church : 
the Court of Arches has recently decided that it is unlawful to erect 
one. (Laughjier.) 

A. (Continued.) He passed to the right of the altar and proceed- 
ed to the place where prayer is appointed to be said. I am using 
these terms " right and left '* as things would appear to the congre- 
gation. Do you want to know what he did then ? 

Q. The description of the place is what we want. 

A. Well< after making his private devotions there, he conducted 
the service from that point, up to the time for the reading of the 
Scriptures, which he read — reading the morning lessons appointed 
by the Protestant Episcopal Church for that day, from the reading- 
desk which is in front and to the left of the altar. This altar, and 
prayer-desk, and reading-desk &re within the chancel, and separated 
from the congregation by the communion-rail. I mention this be- 
cause you have asked me for something by way of description. 

Q. Please describe still further where did he preach his sermon f 

A. In preaching (if it was preaching) he stood at, near, or by the 
reading-desk. 

Q. Are you acquainted with the service of the Protestant Episco- 
pal Church, and are any of your intimacies in that Church ? 

A. I am. I have a brother who is a priest in that denomination. 
I have myself been invited to take orders in that Church. (Laugh- 
ter.) 

Q. What do you say of the services of that morning by Mr* 
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TyDg, as to whether or hot they were those of the Protestant Episco- 
pal Church ? 

A, They were such as I have been in the habit of attending in 
the Protestant Episcopal Church, so far as circumstances would 
allow. I say such as I have been in the habit of attending, because 
I have notr possessed myself of the latest editions of the service. 
(Laughter.) 

Q. Will you proceed now, if you can, from your recollection with; 
out &ny further question, and indicate any deviations which circum- 
stances seemed to call for ? 

A. The deviations I have referred to were, first, that the congre- 
gation were not provided with Prayer-Books, and on this account 
the reading of the Psalter, as directed to be used in the Prayer-Book, 
was omitted, and the selection of psalms, called the Sabbath Psalter, 
which we find in the church, were submitted in its place. Mr. Tyng 
read prayers from a copy of the Prayer-Book which I handed to him. 
Do you want any thing more on that point ? 

Q. Does any thing more occur to you ? 

A. He went through with the general range of prayers, com- 
mencing with the general confession, passing through the collects of 
the day — the collects for " grace" and for " peace," and for the rulers 
of the Church, and concluded with a general thanksgiving. He made 
the Absolutioji, not as a gentleman testified the other day, mingling 
it up with the Lord's Prayer, but putting it in the right place. He 
went through the usual services as appointed in the Prayer-Book to 
be used by ministers of that Church. I mention this because I saw 
in a newspaper that somebody had said that he got things all hig- 
gledy-piggledy. So far as I recollect, and I think I should have 
noticed if he had not — ^for I watched him pretty closely — he went* 
through with the services in the regular way. I may mention that 
there were two points in which there was a divergence from the 
usual order that I have seen followed in the Protestant Episcopal 
Church, though it is not required, I think, by the letter of the law. 
Li that Church every minister has certain apparel with which he 
goes into the pulpit ; but there was no special dress provided for Mr. 
Tyng on that occasion. He wore no surplice, but a bob-tailed coat, 
and we had a little talk afterward as to whether that "was being 
" decently habited," as the law required. (Laughter.) 

Q. Did you attend divine service there in the evening ? 

A. I did not 

CROSS-EXAMINATION BY MR. NASH. 

Q. How Ipng have you been in orders in the Methodist Church ? 
A. In March, 1848, 1 was ordained deacon ; in March, 1850, 1 was 
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ordained elder or presbyter ; the one order being given in Maryland, 
and the other in Virginia. 

Q. Did you ever visit this church of St. James in New-Brunswick 
before that time ? 

A. I had done so on one Sunday. 

Q. In the previous season ? 

A. It was on the first Sunday in May of the same year — ^the last 
of April or first of May, in the spring. 

Q. When did you become the settled pastor of that church ? 

A. On the 4th of October, 1867. 

Q. Had the arrangement been made that you should become the 
pastor when you came there in July ? 

A. Yes, sir. 

Q. Is that church not connected with the Conference in any dif- 
ferent manner than is usual with Methodist churches ? 

A. Put it Methodist Episcopal Church ; there are no such things 
as Methodist churches. (Laughter.) 

Q, Very well. 

A. Yes, sir, there is a difference in the deed giving title to the 
property. 

Q. Is that the only difference? 

A. The particular point is the renouncing by that deed of the ap- 
pointment of a minister — a vital point in the government of the 
church — by which a minister can not be forced on that congregation 
against their will. 

Q. No minister, then, can be forced upon that congregation with- 
out thdr consent ? 

A. Well, it would be presuming a great deal for me to interpret 
that order of the church in that way, and yet that is the practical 
effect of it. I would say that the difference is, that the provision of 
the discipline for the recognition of the ministerial appointments of 
the church is not named in the deed, as required in the Methodist 
Episcopal Church. 

Q. But for the invitation which had been given to Mr. Tyng, 
would not you have officiated that Sunday at both services ? 

A. I presume I should ; I was asked for that purpose. 

Q. When you called on Mr. Tyng on that Saturday evening, did 
he inform you that any objection had been made by the ministers of 
his own church to his officiating in St« James's ? 

A. He informed me that he had received a letter from a Mr. 
Stubbs, who, he said, was rector of one of the Episcopal churches in 
New-Brunswick, objecting to his preaching in a ** Methodist meeting- 
house." I told him in effect 

Mr. Nash. Never mind that. 
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The Witness. Excuse me. 

Q. Was it necessary for Mr. Tyng to disregard that objection in 
order to insure the preaching of the Gospel in that house of worship 
on that Sunday ? 

A. I can not answer that question. In the first place, I do not 
know whether that was an objection ; I think that is the question 
which you are here to try. I can not say in my answer that it was 
or was not. 

Q. I do not think you understand the point of the question — at 
least, not as I intended it. Was it necessary for him to disregard 
that objection in order to insure that the Gospel should be preached 
in that house of worship on that Sunday ? 

Mr. FuLLKRTON. In effect that is proved already, because the wit- 
ness says that he would have preached himself. 

A. Well, I would have officiated in the morning ; but, you see, 
between the time when I would have preached in the morning and 
the time when I should have preached in the evening I was taken 
sick, and I could not have done it in the evening. I did not hold 
that to be an objection to his preaching in that church, because there 
is no such place as Mr. Stubbs objected to his preaching in in the 
city of New-Brunswick. (Laughter and applause.) 

The Chairman. If Dr. Tiffany will answer the questions put to 
him without arguing them, and if the audience will please to remem- 
ber where we are and what we are about, it will be in bejtter taste. 

The Witness. I can not answer the question, because it would be 
admitting questions which I am not prepared to solve. 

Q. This edifice, this church of St. James, is a fine building archi- 
tecturally, is it not ? 

A. Yes, sir ; said to be the finest in the State ; I do not know 
that it is, but it is said to be. 

Q. Of what style of architecture ? 

A. Norman-Gothic. 

Q. With stained glass windows ? 

A. Painted glass windows. 

Q. A brick or stone building ? 

A. Brick. 

Q. These persons to whom you were introduced as members of 
Mr. Tyng's congregation in New- York, how many of them were of 
Mr. Meyer's family ? 

A. Four or ^ve^ perhaps. 

Q. Can you give the names of any of them ? 

A. I think I can not. 

Q. I believe you stated in your direct testimony that this Mr. 
Meyer was the President of the Board of Trustees of that church ? 
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A. I do not know whether I did or not, but he is. 

Q. Ab I understand your statement, that invitation to you was for 
the whole month of July, and was from the authorities of the church, 
while Mr. Tyng's invitation was from individuals — ^is that correct ? 

A. You want to draw the distinction between my invitation be- 
ing official and his not so. That is so ; ray invitation was official, 
and his was not, in that sense. 

Q. And but for the courtesy of each other would there not have 
been some difficulty in determining how both the invitations could 
be acted upon on that occasion ? 

A. I have no doubt that I could have inhibited Mr. Tyng from 
officiating on that day* 

Q. Is there any regulation of the Methodist Episcopal Church 
against one presbyter intruding upon the charge of another presby- 
ter of the same Church ? If so, please make a reference to it. 

Mr. FuLLEBTON. It seems to me that that inquiry is out of place. 

Mr. Nash. Do you object ? 

Mr. FuLLEETON. We have no objection to it except the waste of 
time. 

A. I can not refer to any Specific order upon the subject. It is 
' expected that every man will attend to his own business, but there 
is no specifio regulation about it. 

Q. Are you familiar with a case of discipline in the Genesee Con- 
ference, of the Rev. Mr. Stiles, then stationed at Albion, on a charge 
of that character ? 

A. I am not. 

Q. Were you acquainted in July, 1867, with the Rev. Dr. John 
McClintock, of the Methodist Episcopal Church? 

A. Yes, sir ; I have been intimately acquainted with him from my 
boyhood. 

Q. Had he any, and if so, what connection with that church of 
St. James in New-Brunswick ? 

A. His family were members of the church, and he had officiated 
for them when able to do so at the hour of morning service ; I think 
for a year, or perhaps part of a year previous — for some months — ^I 
don't just remember the exact time. He resided within a few miles 
of the place. 

Q. Is his not a higher office than that of presbyter ? 

A. No, sir. 

Q. Do you know his .handwriting ? 

A. Yes, sir. 

Q. Is that [exhibiting a paper to witness] his handwriting ? 

A. Yes, sir. 

Mr, Tbacy. We object to the admission of that paper. 
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Mr. Parkier. If Dr. Tiffany says so, we admit the handwriting 
on both sides of the paper. 

The Witness. I don't know that ; I spoke of only one side. 

Mr. Nash. I offer in evidence a letter from Dr. John McClintock, 
dated New-Brunswick, June 10th, 1867, addressed to Bishop Oden- 
beimer, in relation to supplying St. James's Methodist Episcopal 
church 

Mr. Parkeb. Y^u can state the date, signature, and address of 
the letter, and that is sufficient. 

Mr. Nash. I have a right to make the offer in this form. 

Mr. Tracy. The counsel has no right, if the. Court please, to state 
the contents of the paper by saying, " I offer a letter which contains 
so and so." The definition of a document is complete when the date, 
signature, and address are given. He can offer the letter to the 
Court to be inspected, but he is not entitled to have in the minutes 
of the Court any thing more than a mere external description of the 
document. 

Mr. Nash. The Court can not know whether the letter is admis- 
sible or not, unless they know the substance of it. • 

Mr. Tracy. They are entitled to see the letter. 

Mr. Nash. But that is not enough. The record is to go before 
the bishop of the diocese, and it is proper for him to know what the 
letter is that is offered. 

Mr. Tracy. If the Court see fit to reject this letter, a copy of it 
can be filed with the Court, and the bishop can see that copy. 

Mr. Nash. I shall not state the contents of the letter any further 
than I consider them relevant to this case. 

Mr. Parker. Would you have a right to introduce any letter 
written by Dr. McClintock to Bishop Odenheimer ? 

Mr. Nash. I think I should have a right *to offer a letter, if it were 
relevant to the case. 

Mr. Tracy. The question of relevancy we can argue whenever 
the gentleman chooses ; but if it were merely marked A, or some 
other letter, that would be sufficient to identify it. The matter of 
relevancy is not a matter for the scribe of the Court to record. 

Mr. Nash. I insist upon my right to state fairly what I offer to 
prove. That was allowed the other day. 

Mr. Tracy. That was, you offered to prove a thing by a witness. 

Mr. Nash. What I offered to prove by a witness or by a letter. 
What I offer to prove now is, that the services in St. James's church 
by Mr. Tyng were a matter of correspondence between Dr. McClin- 
tock and Bishop Odenheimer. If the Court allow that, then I shall 
offer the letter itself to prove what the correspondence was. 

Mr. Parker. I respectfully object to any thing going upon this 
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record which states formally the fact that a letter written by any 
body except the witness on the stand contains certain things. I 
object to this evidence, to its relevancy and to its admission, on every 
rule governing the admission of evidence. The counsel offers a let- 
ter. He can not prove a letter. The rules of law are extremely well 
settled about that, and they are merely the dictates of common-sense. 
Evidence is by witnesses, or by writings which are judicial in their 
nature. Letters from individuals, outsiders, are Jiever admissible, no 
matter what they relate to. They may be put in evidence when a 
witness is on the stand, by saying to him, " Did you write this let- 
ter ?" and so proving what he wrote as you would prove what he 
had said in contradiction of his bath. But to prove a fact by what 
some outsider has written, be it the Bishop of New-Jersey, Dr. Mc- 
Clintock, or any body else, is not admissible ; and I am sure my 
learned friend can find nothing in any law book which will justify 
that There are certain things detailed in that letter. What are 
they ? They are facts. How are they to be made manifest ? Why, 
by proof Is a letter proof? I submit, with great deference to my 
learned friend, that he is not entitled to have any record made of a 
substantive offer of this kind; because it is an attempt to prove 
something which the Court* can not possibly hear in that way. 

Mr. Nash. I must confess that I am a little surprised at the posi- 
tions of my friends on the other side. I have allowed them to prove 
here without objection that Mr. Tyng's invitation to preach in St. 
James's church came from one of his parishioners, as having some 
bearing upon the animus in this case. I have allowed them to prove 
the courtesies that passed between the witness on the stand and Mr. 
Tyng, because I considered that evidence relevant to a fair history 
of this transaction. I now offer to prove that the topic of supplying 
St. James's church with the services of a presbyter of the Protestant 
Episcopal Church during that summer had been the subject of cor- 
respondence between Dr. McClintock, an eminent divine of the Me- 
thodist Episcopal Church, and Bishop Odenheimer, prior to that time, 
as having precisely the same relevancy to this case, and the same 
bearing upon its history. If they object to it, I have not the slight- 
est objection to the Court's making such a ruling as they deemed 
proper on the subject. We have no feeling whatever in the matter ; 
but I did not expect to see the case tried so technically as the de- 
fense seem disposed to try it. 

Mr. Parker. I think my learned friend has misapprehended why 
the evidence that we offered as to the way and manner in which Mr. 
Tyng went to that church and oflSciated was relevant. I take this 
Court to stand in a different position from most other courts, inas- 
much as they are both the -'"'''— q.nd the jury. You (the Court) 
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settle the facts, you settle the law, and, if I understand the canon, 
you likewise settle the punishment. If I am wrong in that, I should 
like to be corrected. Do you not suggest the mode of punishment ? 

The Chairman. Suggest and settle are two very different things. 

Mr. Parker. Well, you report your judgment of what it should 
"be, and it is f(5r the bishop to determine it finally. Now, there are 
differences and degrees in guilt, (if we must use that word in refer- 
ence to this matter,) and it is for the Court to be informed of all the 
circumstances touching the transaction, in order to know what de- 
gree of blame to affix to the particular act charged. Therefore, how 
a man came to officiate is relevant to one of the issues here. It was 
in that point of view that I at once acceded to the idea of offering 
that testimony ; and it was probably in the same point of view that 
my learned friend failed to object to it. But how is this relevant ? 
Does this evidence have any thing to do with Mr. Tyng ? Does it 
propose to show that he knew that these clergymen had been en- 
gaged in this negotiation ? I have heard no such offer. Suppose 
Dr. McClintock and Bishop Odenheimer had a conversation on this 
subject, does it make a hair of Mr. Tyng's head white or black ? 
Certainly the counsel can not show that these clergymen had this 
correspondence by such evidence as he now offers, instead of bring- 
ing witnesses here to depose that they had such correspondence. 

The Chairma^st, (after consultation with the other members of 
the Court.) We will not admit the letter. 

Q. Can you recollect whether, on the Sunday in question, Mr. 
Tyng used what is known in the Protestant Episcopal Church as the 
Ante-Communion Service that morning after the Morning Prayer 
was ended ? 

A. My impression is, that he did not. My recollection is, that he 
did not; 

Q. Do you recollect whether he used the Litany ? 

A. He did not. 

Q. Can you state whether he used the Absolution, pronouncing 
it standing, or whether he re^mained kneeling, and changed it into 
the form of a supplication ? 

A. I remember that he used one of the forms of Absolution ; but 
318 I was kneeling with my back to him, I can't say whether he stood 
or knelt. 

Q. You have not answered in reference to the change of the pro- 
gramme ? 

A. My recollection is not distinct on that point. 
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BE-DIBECT EXAMINATION BY KB. TBACY. 

Q. When Mr. Tyng told you that he had received that letter 
from Dr. Stuhhs, did he make any further remark to you on the sub- 
ject of his right or duty in such a case ; and if so, what did he say ? 

Mr. Nash. That I object to, 

Mr. Tbacy. What is the objection ? You put in part of the con- 
versation, and we propose to put in the rest. 

Mr. Nash. I put in the fact that Mr. Tyng, at that time, had re- 
ceived this letter from Dr. Stubbs. 

Mr. Parkeb. Oh ! no ; you proved what he said. 

Mr. Nash. I do not think it is proper for the accused to make 
testimony for himself by his own statements. 

Mn Tbacy. We will refer to the record to see what the gentle- 
man did prove on that subject. 

Mr. Nash. I withdraw the objection. 

A. We had some conversation on the subject. I remember one 
of his remarks, to the effect that the canon to which Dr. Stubbs re* 
feiTed was differently interpreted. 

Q. Did Mr. Tyng state to you, and if so, can you recollect what 
he said, what his interpretation of the canon was ? 

A. Mr. Tyng gave me an account of the history of the canon — 
what purported to be the history of it ; and I understood his inter- 
pretation, to be about this, (I don't like to say as to the exact lan- 
guage, but I can state the substjftice of what he said, and I recollect 
it because I remember with great distinctness what I said to him in 
reply,) that the canon was intended or designed to prevent the in- 
trusion of unauthoiized or unacceptable ministers into Protestant 
Episcopal churches — ^in other words, that it was a law to regulate 
preaching in Protestant l^piscopal churches, and not elsewhere. 

Q. Did Mr. Tyng, in that conversation, give you his view of an- 
other canon, or part of a canon, forbidding one clergyman of his 
Church, under certain circumstances, to officiate within the parish or 
cure of another clergyman of his Church ; and if so, state what you 
recollect that he said ? 

A. I think he did, and that he told me in effect that the location 
of Protestant Episcopal churches in New- York was such, that any 
minister officiating in his own church might be constructively guilty 
of officiating within several other parishes at the same time and by 
the same service. That is my general impression of what he said, 
though I can not speak as to the exact language. 

Rev. Dr. Muhlenberg called ; examined by Mr. Tracy. 

Q. How long have you been a minister of the Protestant Episco- 
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pal Church, and in what parts of the country have you exercised 
your ministry ? 

Mr. Nash. I object to that question. The Court has already inti« 
mated its own understanding of what I suppose can not be in dispute 
here — that the charge in this case, as contained in the presentment, 
is not for officiating in the church of another denomination, or parti- 
cularly in any one pTace, except that the place where the services 
complained of were held was within the parochial cure of another 
clergyman. That is the charge, and I do not myself want to have 
the case travel away from what I suppose to be the legitimate question 
to be examined and to be determined. by the Court when it comes 
to make its decision. Now, of course, I can anticipate the construc- 
tion which is claimed by the counsel for the accused, that whenever 
in the parochial cure, as defined by the canon, of any clergyman of the 
Protestant Episcopal Church, another denomination of Christians, in 
the exercise of their civil and religious rights, form another congre- $ 
gation, that act carves out as it were a portion of the jurisdiction of 
that minister of the Protestant Episcopal Church as between himself 
and every other minister. That, undoubtedly, is an argument that 
will be. made, but it is an argument purely legal and based upon a 
construction of the canon. If it is a correct argument, it needs no 
evidence to support it. If it is an incorrect argument, no evidence 
will help it. It is not a question of the usage of the Church, it is a 
question of law, a question of the meaning of the canon ; and be- 
cause some clergymen have one view and other clergymen another 
view of it, that very fact of the difference of opinions about it is a 
reason why the authorities of the Church should examine and settle 
the law itself. 

Mr. Tracy. May it please the Court, in asking a question of this 
sort, I had reference to a rule which would have been violated if I 
had included every thing I designed to prove by the witness under 
one question. There are two questions that we desire to ask him. 
The present one is, what (so far as he knows) is the usage of clergy- 
men of this Church as to exercising their ministry in churches 
of other denominations for the congregations thereof or in other 
public places. When the witness should have answered that ques- 
tion, I would be entitled to ask him further, what different usage 
(if any) there was in case there was an Episcopal church in the vicini- 
ty of that other church — in the same village or town. I do not put 
the two questions in one, because they are properly distinct. We 
propose to prove here, by Dr. Muhlenberg, and possibly by some 
other gentlemen of large experience and high standing in the whole 
body of the Church, the universally accepted usage — that occasion- 
ally a minister of that Church 
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Mr. Nabh. I must object to your putting on record that offer in 
that way. 

Mr. TsACY. I am not making an offer, but an argument. I am 
not Baying any thing to be entered by the Clerk, but making an ar- 
gument for the Court to listen to and appreciate. We intend to 
show that there is a general accepted usage among the clergy of the 
Protestant Episcopal Church which allows them on occasions to offi- 
ciate in the bhurches of other denominations, or in such other public 
places as may be open for them ; and then to follow that up by 
showing that the consent of the rector or incumbent of the parish is 
not necessary, and that even though his parish limits run entirely 
around the place to be occupied, it makes no difference. Now, 
my friend meets this upon the general ground, as I understand him, 
that no evidence of any usage whatever, that no evidence of the ex- 
pression of the common opinion of the clergy by action, (which is the 
$best mode of expressing that common opinion, because they can not 
all apeak at once,) that no such evidence is admissible on the deter- 
mination of the legal question. If we were in a court of law, no- 
thing would be plainer than our right to appeal to the common judg- 
ment of men as indicated by their common action when seeking the 
meaning of a statute ; because the common action of persons who have 
to act under a statute, and do so constantly, and who are presumed 
to act sincerely and conscientiously, shows how the statute is under- 
stood, and is evidence of what the statute means. The intent of a 
statute is to be learned not only by reading its text and treating it 
grammatically, but also by going back to the time when the statute 
was made and inquiring why and for what purpose it was made and 
designed, and also by consulting the common usage of men living 
and acting under the statute and intending to obey it from the time 
of its enactment down to the time of the inquiry into its meaning. 
My Lord Coke gives this rule of interpretation : " Optirmts Ugum in- 
terprea consuetude,'*'* Custom, then, is not only one of the means of 
interpretation, but it is the best of them. Coke, in commenting upon 
Littleton, enunciates the matter more largely : "It is common opin- 
ion, and communis opinio is of good authority in law. A communi 
observantia non est recedendum^'^ which, translated into the vernacu- 
lar of the street, means, From the common custom of observing or 
treating a thing there is no going back. 

A question arose in the House of Lords, under a certain act of 
Parliament affecting conveyances, as to what the statute meant ; and 
Lord Chancellor Hardwicke said it was to be determined in such a 
case by considering the general usages of men upon the statute. My 
learned friend says that has nothing to do with the interpretation of 
a written law. Lord Hardwicke thought it had. (Laughter.) Both 
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liOrd Hardwicke and Lord Mansfield said the meaning of an act of 
Parliament was to be determined by considering the usage upon the 
statute ; and they went on to say that there was a class of gentlemen 
in England who drew deeds and conveyances, persons of observation 
and leai'ning, accustomed to drawing deeds, and settlements, and secu- 
rities ; and as this was a statute affecting the titles to lands, the usage 
of such conveyancers was admitted to be considered as a part of the 
means of interpre|iTig the statute itself. '' Consider the usages of 
mankind upon the statutes," says Lord Hardwicke, and then he goes 
on to say that the opinions of conveyancers in all times, and their 
constant practice, is of great weight — not that it was absolutely to 
control, but that it was of great weight. . 

These things are to be found not only in Coke and Littleton and 
in the Reports, and books of that class, but even in so modern a book 
as a New- York lawyer's treatise upon statutes — Smith's Commenta- 
ries — in which this principle is recognized, and the author states that 
the popular practice before, and under, and after a statute, is admis- 
sible evidence as to the meaning of the statute. If we go to Web- 
ster, or Worcester, or Richardson, for the meaning of a word, what 
do we find ? The meaning and acceptation of the word by man- 
kind generally, as far as he has been able to get at it. It is pre- 
cisely in that way that we determine the meaning of the language 
of a statute. We have here a written law coming to us from the 
General Convention of the Protestant Episcopal Church, prescribing 
a rule of duty and a rule of procedure, and the question is, what 
does it mean ? Mr. Tyng has his view of the meaning, and others 
have their views, different from his ; and it may be necessary for this 
Court to pronounce what they think is the true meaning of it ; and 
in arriving at that, it becomes the duty of the Court to admit and 
consider such evidence upon the subject as would be recognized for 
the same purpose in a court of law. 

Upon this line of authority it is entirely clear that we may put in. 
the usage of the clergy who are subject to this canon. It is not for 
me at this moment to go into details in this matter, but simply tO' 
speak of our right to prove usage . at all. But I ask this learned. 
Court if such a thing was ever heard of before — a man accused of an 
offense and yet not allowed to show that in the action complained of 
he had done exactly what those whom he had been brought up to 
reverence had always done before ; not be allowed to show the gene- 
ral opinion and usage of the Church, advising him of the meaning 
and intent of its laws ? Is it to be said that the young men in the^ 
ministry are not to regard the hoary-headed men who preceded them^ 
but are to mark out new paths for themselves, saying, " We are re-^ 
sponsible to nobody" ? 
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I submit, too, that, in view of the question that may possibly 
arise as to how much punishment should be inflicted upon Mr. Tyng 
for the alleged offense in New-Jersey, this evidence is proper and ad- 
missible. 

Mr. Nash. I have only a word to say in regard to the very learned 
argument of my friend upon the other side, fringed with quotations 
from the learning of ancient times — so learned, indeed, that I do not 
think it has any application to this case. 

Now, the rule of interpretation is simply this, that when a law b 
so ancient that its terms have to some extent become obscure, the 
cotemporaneous interpretation of it by those who are governed by 
the law and their action under it is evidence to later times of its 
meaning and of the intention of its framers. 

An illustration of this, which is probably more familiar to most 
people than those which date back to my friend's youth, is the case 
of an attempt by the judges of the Supreme Court of the United 
States to find out what the word " citizen" meant in the Constitu- 
tion. The question came up seventy or eighty years after the fram- 
ing of the Constitution, and the point to be determined was whether 
the word " citizen" applied to persons of African descent. What I 
call usage was resorted to, and the understanding of persons living 
at the time, for the purpose of finding out in what sense the framei^ 
of the Constitution used that word. And such a mode of investiga- 
tion was undoubtedly proper in that case. 

But here is a canon which was passed originally in 1792, amend- 
ed in 1795, enlarged in 1808 and again in 1829, taking substantially its 
present form, I believe, in 1832 ; and I think there is not a single 
word in it that is not a word now in common use and perfectly un- 
derstood by all who are familiar with the English language. The 
object of the other side is to show now that certain clergymen have 
all along insisted that they would not be bound by this canon — as 
an argument for asking their private opinions about its meaning, and 
as a justification, or excuse, or palliation of the offense charged. 
Under these circumstances, it seems to me that all the authorities 
cited by my friend on the other side have nothing to do with the 
case. 

After consultation among the members of the Court, 

Rev. Dr. Mo ore said : The Court have decided that they can not 
admit testimony as to usage as fixing the true meaning of the canon 
in question. 

Mr. Tracy. May it please the Court, as the announcement came 
to our ears here at the table, we did not understand precisely whether ' 
the evidence is entirely excluded, or excluded only with reference to 
<one bearing of the case. 
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The C&AiRMAN. It is excluded with reference to one bearing. 

Mr. Tracy. If it is excluded only in reference to one bearing, 
then there is no impediment in the way of my asking this ques- 
tion. I desire to have the decision 9f the Court upon this point ap- 
pear distinctly on the record. 

The Chairman. The Clerk will read the decision. 

Mr. Tracy. With all respect to the Court, in order to get the 
matter in proper shape, I ask leave to put the question again, and 
then, if it is excluded by the Court, my point will be covered. The 
judges will understand that it is necessary for us either to have our 
question excluded, or else to insist upon an answer ; and if it is ex- 
cluded, but excluded on one ground only, we wish to understand the 
ruling distinctly. 

Mr. Parker. Allow me to suggest that, under the terms of that 
decision, I regard the question as admitted. The Court say, in sub- 
stance, " You may give the evidence, but we will not give it the force 
of interpreting the canon." Is not that the decision of the Court ? 

Mr. Tracy. I ask the Clerk to read that question to D^. Muhlen- 
berg and take his answer ; and I ask the witness to answer the ques- 
tion unless the Court otherwise direct. 

The Chairman. What is the object of introducing this testi- 
mony? 

Mr. Tracy. We ask the question, if the Court please, and I un- 
derstand there is no objection to it, except that the Court have an- 
nounced that they will not use it for the construction of the canon. 

The Chairman. It was distinctly stated that that was the object 
you had in view in offering the testimony. 

Mr. Tracy. That is the primfe object ; but I may also mention, 
on the question of relevancy, that if a thing is relevant at all in a 
case, it may be received, and the weight to be attached to it is not 
to be settled at the time of its introduction, but only when the whole 
case is in. 

Mr. Nash. I made a general objection to the testimony. In 
making his argument in answer, the learned counsel stated that it 
was relevant in two points of view — ^first, as affecting the construc- 
tion of the canon, and then, if not admissible upon that ground, ad- 
missible as bearing upon the sentence to be pronounced upon the 
accused if he should be found guilty. Therefore the decision, as an- 
nounced by the Court, does not seem to cover the whole gi'ound, and 
the counsel on both sides are a little uncertlain as to whether the 
Court meant to admit the evidence in any point of view, or to ex- 
($lude it* entirely. 

The Chairman. It will be remembered that on a former occasion 
the Court ruled that it was not clear as to how far testimony regard- 
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ing nsage would be competent to establish the meaning of the canon. 
The Court is now clear upon that point, and is not willing to admit 
testimony having that distinct purpose in view. At the same time, 
they are willing to admit this question and receive the witness' an- 
swer, and will give it such weight and direction as they see fit. 

The Clerk read the question to the witness. 

A. During the whole course of my ministry I have known minis- 
ters of our Church now and again to officiate in non-Episcopal 
churches, and have done so myself without ecclesiastical censure. 

Q. In such places, if the place of officiating be in a city, town, or 
village containing one or more churches of the Protestant Episcopal 
Church, what usage has there been of asking or receiving express 
consent by the rectors or any of them ? 

A. I can't speak of general usage, but I have known many cases 
where there w.as such officiating without asking such consent — act- 
ing without any consultation, as I had done myself. 

Q. Have you known any instance in which ecclesiastical censure 
has been pronounced upon the minister so officiating by reason of his 
so doing without the consent of the rector or rectors ? 

Mr. Nash. I do not think that that comes within the ruling of 
the Court. , 

Mr. Tracy. It clearly does. 

Mr. Nash. I do not propose to take up any time about it, but I 
object to the question. 

Mr. Tracy. I would like to hear what the objection is. 

Mr. Nash. They set out to prove usage. Now they are trying 
to prove absence of ecclesiastical censure, or something of that kind. 

Mr. Tracy. The Court seems to be resting this case upon the 
mere question of how the canon is to be interpreted, and I take it 
that if this was a prosecution for a statutory offense — for example, 
for shooting a partridge in the month of February — ^in considering the 
question of how severely the offender should be punished, the court 
would look at the fact that for several generations people had been 
in the* habit of shooting partridges in February, and that this was 
the first man tried upon it. And so the fact that so experienced a 
clergyman in the Church as Dr. Muhlenberg has never known eccle- 
siastical censure to be pronounced for this offense is a fact that ought 
to be allowed to be put into this case. 

Mr. Nash. There have been instances of such censure. 

Mr. Tracy. I would like to know w^here ? 

Mr. Nash. I have the record here — a deposition from the ministry 
by Bishop Kip, of California. 

Mr. Tracy. You must have got it by telegraph ? 

Mr. FuLLERTON. The case must have occurred before California 
was civilized. 
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The Court overruled the objection. 

A. I don't recollect one. 

Q. What, so far as you know, has been the usage of ministers of 
this Church as to performing other offices of the ministry to or for 
members of their own congregation, although such members be 
temporarily residents within the local bounds of other parishes ? 

A. As far as my knowledge goes, such usage is and always has 
been common. 

Q.. According to that usage, does the minister so officiating obtain 
the consent of the local rector or rectors before so doing ? 

A. I can't say that is always the case; I am l3ure,,as a matter of 
courtesy he may ; but not in compliance with any requirement of law. 
That is merely my opinion. 

Q. What has been and is the usage of ministers of this Church as 
to the use of something less than the full form of prayer and service 
by the Prayer-Book preceding a sermon under special circumstances ; 
state under what circumstances ? ~ 

Mr. Nash. That we shall object to. There is no charge in the 
presentment of any irregularities of that kind. 

Mr. FuLLEBTON. The gentleman took great pains to prove such 
irregularity, and proved it under objection. 

Mr. Tracy. I supposed that after the argument that was had about 
it, something was to be made of that evidence in regard to how Mr. 
Tyng officiated on that occasion, and in regard to whether he used the 
full church service or not. If that is not in the case at all, then we 
have nothing to say on the subject on our side. 

The Chairman. What part of the evidence do you refer to ? 

Mr. Tracy. To the evidence given by the two Mr. Van Rensellaers 
as to the manner in which Mr. Tyng officiated. 

Mr. Nash. To make out the offense charged, we have to show that 
the defendant officiated ; and we could not show that he officiated 
without showing what he did. In that way it came out on the cross- 
examination of the witnesses, that the services held by him ccyisisted 
in the reading of prayers and in preaching. It also appeared that the 
prayers in the Prayer-Book were riot used in their order, and it 
appeared perhaps more fully by Dr. Tiffany's testimony ; but that is 
not the ground of this proceeding before the Court. The charge is 
simply that he did officiate ; not that in officiating he did not use the 
whole Church service. 

Mr. FuLLERTON. Why, if the Court please, the charge would have 
been proved by simply putting to the witnesses the questions, "Did 
he officiate? — did he read prayers? — did he preach?" It was not 
necessary to show what prayers he read or what form of service he 
used ; but the learned counsel did go into that with great particular- 
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ity and minuteness, and the evidence was admitted by this Court 
under objection, the Chairman stating, in regard to one branch of the 
case, that it might aggravate th,e punishment* 

The Chairman. The Court has no recollection of that at all. 

Mr. FuLLERTON. Ycs ; I put the question whether that would ag- 
gravate the offense, and the reply of the Court was that it might do 
so. The words are burned into my mind, because I thought at the 
time that it was no part of the charge contained in the presentment. 

Now, having gone into that evidence, and having shown with 
great particularity what was done on that occasion, it certainly would 
seem to be proper for us to meet that evidence by showing what the 
custom and the usage of the Church is in that regard. 

The Chairman. Will the Clerk please turn to the testimony on 
that subject? 

Mr. FuLLERTON. I will turn to it, your Honor. Here it is, in the 
examination of Mr. Van Kensellaer. " Q. To what church are you 
attached, or where do you attend generally ? A. Well, I have attend- 
ed for nearly a year St. James's Methodist Episcopal church. Q. You 
attended that church, then, in July last ? .A. Yes, sir. Q. You had 
no objection to Mr. Tyng's preaching there on the occasion you have 
referred to ? A. No, sir ; I had nothing to do with it anyhow. 

" The Chairman. (To the Clerk.) What have you written there ? 

*'The Clerk. (Reading.) *Had you any objections to Mr. Tyng's 
preaching there ?' 

" The Chairman Scratch that out. It is of no consequence. 

*' Mr. FuLLERTON. I would like to ask the Court whether that is 
the first thing they have discovered of no consequence in this case ? 

" The Chairman. No, sir, it is not. 

"Mr. FuLLKRTON. Permit me, then, to ask another question. Why 
your honor did not commence this system of expurgation on the first 
discovery — was it left until I asked a question which seemed to be 
of no consequence ? 

" T|je Chairman. It is well to begin now, perhaps. Go on, sir. 

" Mr. FuLiiERTON. I repeat the question : Had you any objections 
to Mr. Tyng's preaching there on that day ? 

" The Chairman. Whether the witness had any objection or not, 
has nothing to do with the case. 

"Mr. FuLLERTON. I do not know that it has any thing to do with 
it, whether any body else was present besides Mr. Tyng. I do not 
know that it has any thing to do with it, whether he pronounced ab- 
solution or not. 

" The Chairman. It is for the Court, I presume, to judge what 
questions are relevant to the case. The objections of the witness are 
of no consequence. 
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" Mr. FuLLEETON. Allow me to ask, was it of any consequence 
Tvliether Mr. Tyng wore a gown or surplice on that occasion ? 
" The Ghaibhan. It may be in the view of the Court ^'^ 

The Chairman. But the statement that it would " aggravate the 
punishment," I have been listening for that. 

Mr. FuLLERTON. That is the interpretation of the language. How 
can it be of consequence to the Court, unless to aggravate the punish- 
ment? The Court did listen to evidence upon this subject and did 
state distinctly that they deemed it of significance ; but I don't.know 
of what significance it could be unless it were held to aggravate the 
punishment. 

The Chaieman. There is nothing of that sort upon the record of 
the Court. That which you have just read is a mere conversation 
taken down just as what I am now saying may be taken down. What 
I said then was, that it was for the Court to judge of the relevancy 
or irrelevancy of the questions put by counsel, and that the particular 
evidence referred to might have sgme significance in the view of the 
Court ; but as for saying that the respondent's not wearing a gown 
or surpHce might be an aggravation of his guilt, nothing like that 
appears upon the record of the Court or elsewhere, because nothing 
of that kind was said. 

Mr. FuLLEETON. Then it can be of no consequence. 

The Chaieman. It is for the Court to judge. The admi^ion of 
the testimony is one thing. What significance it has is another. 

Mr. FuLLEETON. I did not suppose at the time that was given 
that it was to be taken in mitigation. (Laughter.) The question 
now is, whether, they having proved what is outside the presentment, 
we have not a right to meet that evidence and explain it. 

The Chaieman. We brave no objection to the question. 

The Cleek read the question to the witness. 

A. Ministers of our Church officiating in extraordinary circumstan- 
ces use as much of the prescribed order of the Prayer-Book %0 they 
deem expedient, or when officiating in non-Episcopal churches, some- 
times conform to the order of those churches, as I do myself. 

CEOSS-BXAMINED by me. NASH. 

A. Is it not, in your view, incumbent upon every minister of our 
Church, preaching in a regular congregation of our church, to use the 
whole Morning Prayer before the sermon ? 

Mr. Teacy. I don't know that we have any objection, but that is 
asking for an opinion. 

Mr. Nash. That is my objection to all this kind of testimony, 
that it is opinion, not custom. 
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A. Tes ; to a regular congregation. 

Q. Is not this matter of canonical obligation ? 

A. Yes. May I explain that ? because this is a very important 
point. 

Mr. Nash. I will give you an opportunity. Tour view, then, is 
that the canon does not apply when he preaches in a congregation 
not of our Church ? 

A. That is my view. 

Q. Do you mean to say that that is the view of all the clergy, or 
only of a portion ? 

A. I think it is the view of only a portion. 

Q. Do you know of any instance in your experience of a minister 
of this Church having gone into a village or town in which there 
were one or two ministers in charge of churches, and preaching, or 
officiating therein against the express protest of such ministers ? If 
60, how many such instances ? 

A. I can not call to mind any. I may say non mi ricordo. 

Q. Is it the usage, so far as you know, of the ministers of this 
Church so to officiate, after objection made ? 

A. I have answered that in saying that I didn't know of any such 
instance. 

DIRECT EXAMINATION RESUMED. 

Q. -Will yoir state whether you know of any instances of objection 
being made by the rector or rectors under such circumstances ? 

A. No, I don't know of any. May I say a word by way of ex- 
planation ? The question first asked me was. Is a minister bound by 
canon to use the order of the Prayer-Book whenever he preaches ? 
That I would have answered, No. The question was then modified • 
Is he, on the occasion of a regular Morning Prayer before sennon, 
obliged to use it ? I said, Yes. When the sermon is part of the reg- 
ular worship, of course he is bound ; but he may preach on many 
occasions when he does not use the Prayer-Book at all. 

Q. How large a portion of the clergy of this Church do you think 
hold the opinion you have mentioned as to their being bound to use 
the whole of Common Prayer before the sermon ? 

Mr. Nash. I do not suppose that you are going to settle this by 
the majority rule. 

A. I think that is the view of a large portion. I am very sure 
about it myself. That is all I can say. 

Q, The question is, what portion ? 

A. Well, I think a large portion, a considerable portion. 

Rev. Dr. Newton called ; examined by Mr. Tracy. 

Q. Please to state how long^you have been in the ministry of the 
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Protestant Episcopal Church, and where you have exercfeed that 
ministry ? 

A. About thirty years. First year in "West-Chester, Pa., the re- 
maining years in Philadelphia. 

Q. What, so far as you know, is and has been the usage of minis- 
ters of this Church as to officiating in churches of other denomina- 
tions for their congregations, or in other public places, within a 
village, town, or city where there is one or more Episcopal churches ? 

A. In Pennsylvania — ■ — 

Mr. Nash. I object to evidence of th« usage in Pennsylvania. 

Mr. Tract. The objection is rather premature. It may be that 
the witness was going to say, " In Pennsylvania, I know nothing 
about it." (Laughter.) 

Mr. Parker. It is not the canon of the diocese that is said to be 
violated ; it is a canon of the whole country, of which Pennsylvania 
is a part. 

Mr. Tracy. We propose to show the usage right under the sight 
of the Bishop of New- Jersey. 

The Court overruled the objection. 

A. We in Pennsylvania are accustomed to preach wherever, in the 
providence of God, there is an opening for us: no man 'contradicting. 

Q. To what extent within your personal knowledge or notice has 
this usage prevailed ? 

A. I have done so myself on many occasions, and have known of 
many others doing so also. 

Q. What can you say of the same thing occurring in New-Jersey ? 

A. I have officiated myself several times in Burlington — twice in 
the Presbyterian Church, and once at a funeral service in St. Mary's 
Church. 

Q. What do you know of the usage of ministers of this Church as 
to receiving express consent from the rectors, or any of them, with- 
in the town, city, or village, before so officiating? 

A. I never asked any consent myself. I never had my own con- 
sent asked whenever clergymen officiated in the burial-ground of my 
parish. 

Q. What, so far as you know, has been and is the usage of minis- 
ters of this Church as to performing any office of their ministry to or 
for members of their own congregations, although such members be 
temporarily resident within the local bounds of other parishes, with- 
out obtaining consent of the local rector? 

A. That their connection with the parish to which they belong 
gives their own rector the right to officiate for them wherever he 
may be called upon so to do. 

Q. What has been and is the usage of ministers of this Church as 
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to the use of something less than the full sen-ice and prayers pre- 
scribed by the Prayer-Book, before sermon, under special circum- 
stances ? 

A. That for all stated regular services the minister is bound to 
use the appointed service, and that for special occasions he is at 
liberty to do what the occasion calls for. 

CBOSS-EXAMINED BY MB. NASH. 

Q. Dr. Newton, suppose that some of the parishioners of the 
Church of the Holy Trinity, New-York, and some from St. Alban's, 
happened to be attendants at St. James's Methodist Episcopal church, 
New-Brunswick, on the same Sunday morning, which of those cler- 
gymen, according to the construction you have given to the canon, 
would be entitled to preach in that church, by reason of the presence 
there of their respective parishioners ? 

A. I should think that would depend upon which was invited, 
and that, if both were invited, it would be a question for them to 
settle between themselves. (Laughter.) 

Q. It is the invitation, then, not the presence of the parishioners, 
that gives the right to preach, is it not ? 

A. I suppose the invitation is essential to the right to preach 
there. 

Q. Are you the Rev. Dr. Newton whose sermon Mr. Jay Cooke 
desired this Court to read " carefully and prayerfully " ? 

A. I did not see Mr. Jay Cooke's letter, nor did I see the sermon 
which Mr. Jay Cooke sent. 

Q. Are you the author of the " Declaration," which appeared in 
the Episcopalian of December 11, 1867 ? 

A. I am not the author, but I am one of the signers. 

Q. In one of your first answers you said, " We of Pennsylvania 
are accustomed to preach," etc. Whom do you mean by " we " ? 

A. The clergy generally. 

Q. Did you ever preach within the bounds of any village or town- 
ship in which there was one or two ministers of the Church in charge 
of parishes, against their express protest, or that of either of them, 
previously made ? 

A. I have preached in such places, but never was so prohibited. 

Q. You have never preached, then, against such protest ? 

A. No ; I never had such protest to preach against. (Laughter.) 

Q. Is it the usage of ministers of this Church, so far as you 
know, to preach, or otherwise officiate, against such protest previ- 
ously made ? 

. A. I have never known such protest made within my knowledge 
or observation of the usage of this Church. 
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Q. Are any of the usages of which you have spoken as existing, 
usages the regularity of which is disputed by various clergymen of 
the Church ? 

A. In my experience of thirty years I have never met with any 
dispute. 

Q. So far as you know, there is an entire unanimity of construction, 
on the part of the clergy, of the canon regulating the officiating of 
ministers within the cures of others ? 

A. I give my testimony as to usage within the circle of my own 
knowledge and experience. 

Q. Do you mean to say that you don't xecognize those who differ 
from you as having any thing to do with the question ? 

A. I do recognize those who differ from me, but they have never 
crossed the path of my experience. 

The CoTTRT announced that there would be a recess until four 
o'clock. 

The Court reassembled. There being no objection, Mr. R. M. 
Richardson was appointed Clerk. 

The Rev. Dr. Canpield called ; examined by Mr. Tracy. 

Q. How long have you been a minister of this Church, and in 
what diocese have you exercised your ministry ? 

A. I was ordained in the summer of 1844, and have officiated in 
Ohio five or six years, and in Pennsylvania and in New-York over 
eighteen years. 

Q. What do you know of the usage of ministers of this Church 
when holding public worship and preaching in churches of other de- 
nominations, in a town or village containing one or more Episcopal 
churches, as to so doing without receiving the consent of the rectors, 
or any of them ? 

A. I can hardly speak for others, but I have never received such 
permission when officiating myself, and I have so officiated frequently. 

Q. "What do you know of the usage of ministers of this Church, 
when officiating, to or for members of their own congregations, when 
such members are temporarily residing within the parish boundaries 
of other ministers of this Church, without recoiving consent of such 
ministers ? 

A. My own custom has been to follow my own congregation 
wherever I could find them ; can't say what others have done. 

Q. Tour church is in Brooklyn, is it? 

A. Yes, sir. 

Q. What do you know of the usage of ministers of this Church in 
New- York and other places, officiating at funerals of their parishion- 
ers at Greenwood Cemetery and other places in Brooklyn ? 
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A. It is their general custom to do so, without any express per- 
mission from the clergy of Brooklyn. 

Q, What do you know of the usage of ministers of this Church as 
to using less than the whole prescribed form of worship and prayers 
before sermon on special occasions, or under special circumstances ? 

A. The usage has been general within the entire sphere of my 
ministerial observation and experience. 

CBOSS-EXAMINED BY KB. NASH. 

Q. Is your congregation in th& habit of scattering a good deal 
during the summer season ? 

A. Yes, sir. 

Q. You do not consider it your duty, do you, to follow them to 
their several summer resorts ? 

A. I might so consider it under certain circumstances. 

Q. Did you ordinarily ? 

A. No. 

Q. Did you ever officiate within the territorial limits of the paro- 
chial cure of another clergyman of your Church against his protest, 
previously made. 

A, No, sir. 

BE-DIBEGT BY MB. TBACY. 

Q. Did you ever violate any such protest, or receive any which 
you could viblate ? 
A. Never, 

Rev. Hemak Dyeb, D.D., called by the respondent ; examined by 
Mr. Tracy. 

Q. How long have you been a minister of the Protestant Episco- 
pal Church, and in what diocese have you exercised your ministry ? 

A. Something over thirty years — about thirty-three years — in 
Ohio, Pennsylvania, and New- York. 

Q. What particular clerical occupation have you now ? 

A. I am an assistant minister of the Church of the Ascension, 
New- York. . Perhaps that covers the ground. 

Q. What other occupation have you at present ? 

A. I am Cori'esponding Secretary of the Evangelical Knowledge 
Society, and one of the Secretaries of the American Church Mission- 
ary Society. 

Q. What do you know of the usage of the ministers of this Church 
as to holding public worship, and preaching, in churches of other de- 
nominations and public places in a city, town, or village where there 
are one or more Episcopal churches, without receiving the consent of 
the rectors, or any of them ? 
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A. I have repeatedly done so myself, and have known of many 
cases where others have done the same. 

Q. What do you know of the usage of ministers of this Church, 
as to officiating for, or with members of their own congregations, 
when church-members are temporarily residing within the parish 
bounds of another minister of this Church ? 

A. I have known many cases where such services have been ren- 
dered, and I never supposed there was any doubt about the right 
of it. 

Q. In such cases, what is the usage as to first receiying consent 
from the local rector ? 

A. I have never heard of such consent being asked or expected. 

Q. What do you know of the usage of ministers of this Church as 
to using less than the whole prescribed form of worship and prayers 
before sermon, under special circumstances ? 

A. When I resided in Pennsylvania, under Bishop Onderdonk, 
upon his advice 

Mr. Nash. I think I must object to this. The Court has allowed 
general usage to be given for general purposes, but not the special 
instances. 

Mr. Tbaot. I suppose that what the witness is stating is only 
preliminary. It is well enough for him to mention it. 

Mr. Nash. It is well enough for him not to mention it. 

The CHAimcAN. There must be some limit somewhere. Great la* 
titude has been given already. 

Mr. Tracy. We have followed precisely the rule the. Court has 
allowed, and have not deviated intentionally in any respect. 

The Chairman. Most of the answers 5f the witnesses have been 
as to their own individual experience, which has been thrown out. 

Mr. Tracy. You can not always prevent the witness giving his 
own experience. 

Mr. Nash. Suppose we leave out what Bishop Onderdonk said ? 

Mr. Tbacy. Certainly ; leave that out. 

The Chairman. The witness will just state what he knows of the 
practice. 

Dr. Dybr. That is just what I was doing. 

The Chairman. You were telling us the advice of Bishop Onder- 
donk. 

Dr. Dyer. I was going on to state further what I did myself. 

The Chairman. By your own advice. (Laughter.) 

Dr. Dyer. I was going on to state what I did myselj^ by this ad- 
vice he gave me. 

Mr. Nash. The question is as to general usage, and individual ex- 
perience does not come within that. 
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Mr. Pabkxb. The general usage of even Bishop Onderdonk, is, I 
suppose, admissible. 

Mr. Tract. Better hear what the doctor has to say, and when he 
gets to the end of a sentence, we can see what is to be put down. 

Mr. Nash. That is entirely irregular. 

Mr. Tbact. I hare not &sked what Bishop Onderdonk said. 

(The question was here read by the Clerk.) 

The Chairman. That is a very plain question. 

Dr. Dyer. May it please the Court, if I can not state the facts, 
how can I speak of the practice of the clergy ? 

Mr. Nash. You can give general practice without enumerating 
instances. 

Dr. Dyer. If I say what is the general practice, what right 
have I to speak of those I did not see or hear? 

The Chairman. You can speak of your own knowledge. 

Dr. Dtbr. That is precisely what I was doing. (Laughter.) So 
far as I know or believe, it was the universal practice in Pennsylva- 
nia — ^I must give no names, I suppose — ^it was the universal practice 
to abbreviate, and make up from the Prayer-Book services for special 
occasions ; and so far as I know or believe, it is a very general custom 

in the Diocese of New- York. 

« 

CROSS-BXAMIKBD BY MR. NASH. 

Q. How long, Doctor, since you had charge of a parish as 
rector ? 

A. About nineteen years. 

Q. Since that time yoU have had a general oversight of the Church 
at large, have you not ? 

A, Only in spots. (Laughter.) 

Q. Do you consider yourself as being subject to the restraints of 
the canons of the General Convention? 

A. I consider myself as a presbyter under the canons of the Ge- 
neral Convention in the Diocese of the State of New- York. 

Q. I will read canon 20. 

(Reads canon.) 

Do you consider your practice that you have spoken of as being 
in accordance with the language of that canon as it would be gene- 
rally understood by *an ordinary reader ? 

A. I should 80 understand it, if I comprehend your question. 

Q. You understand that practice to be in conformity with the pro- 
visions of this canon ? 

A. Yes, and if counsel will allow, I will state &cts to show why 
I think so. 
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Mr. Nash. Certainly ; any explanation you have to give. I would 
ask, do you mean by " special occasions " services at the ordinary 
hoar of Sunday morning service, when a sermon is preached ? 

A. I should not understand that the regular services of Sunday 
morning or afternoon in a church were special services. 

Q. Did you ever preach within the parochial cure of another min- 
ister of this Church against his protest, previously made ? 

A, I never did. 

BB-DIEBCT BY MR, TRACY. 

Q. State whether, by the usage you. have mentioned in the case 
of public worship, and a sermon in a church, and before a congrega- 
tion of another denomination, where a minister of this Church offi- 
elates temporarily, and for a single occasion^ the use of the whole 
prescribed form of worship is practised ? 

A. I have done both ; and, so far as my knowledge extends, our 
clergy have frequently adapted the service to the circumstances. 

« 

RE-CROSS-EXAMnCBD BY HR. NASH. 

Q. About how many times, officiating in the congregations of other 
denominations, would it take, according to the usage 'you have spoken 
of, to exempt a clergyman of this Church from all obligations in 
respect of the canons ? 

A. More times than I could number. 

Q. You think when he preaches once, the canon does not apply* 
Is that it ? 

A. I think the canon is always in force. 

Q. Do you apply the same latitude of interpretation to the 
Thirty-nine Articles ? 

Mr. Parker objected, saying there was no latitude of interpretar 
tion. (Question withdrawn.) 

Rev. Stephen H. Tyng, D.D., called by the respondent ; exam- 
ined by Mr. Tracy. 

Q. Please state how long you have been a minister in the Episco- 
pal Church, and in what dioceses you have been occupied ? 

A. I have been in the ministry forty-seven years ; and I have 
been occupied in the ministry more or less in the Dioceses of Maine, 
New-Hampshire, Massachusetts, Rhode Island, Connecticut, Ver- 
mont, New-York, New-Jersey, Pennsylvania, Maryland, District of 
Columbia, Virginia, South-Carolina, Kentucky, Illinois, and Ohio. 

Q. What do you know of the usage of ministers of this Church, 
as to officiating in public worship and preaching in the churches of 
other denominations, and public places within a city, town, or Tillage, 
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where there are one or more Episcopal churches, without receiving 
the consent of the rector, or any of them ? 

A. I know the hahit of such officiating has been universal within 
the field and time of mj observation ; and I never heard of a con- 
sent being required or applied for. 

Q. What do you know of the usage of ministers of this Church 
as to officiating for or with members of their congregations, when 
such members are temporarily residing in the parish bounds of an- 
other minister, without receiving such minister's consent ? 

A. I know that it has been the universal habit within the same 
field of observation for our ministers to follow their own parishioners 
in the required offices of the ministry, wherever they went, unchal- 
lenged and free. 

Q. What do you know of the usage of ministers of this Church 
in making use of less than the whole prescribed form of worship and 
prayers before a sermon, under special circumstances ? 

A. In the same field of observation, I know that all our ministers 
are regular and punctilious in the use of the Book of Common Pray- 
er, as in its own order it is prescribed upon all regular occasions of 
public worship, in our own regular churches and congregations. I 
also know, in the same field of observation, that ministers of all 
elasses of opinion in our Church have been accustomed, upon irregu- 
lar occasions of worship, to use the Prayer-Book in the best possible 
conformity to these OGcasions-7-omitting responsive parts of the service, 
which could not be performed without the possession of books. The 
only single exception I ever knew was of a very distinguished pres- 
byter of the Diocese of New- York, who once read the morning 
prayer on such an occasion, his own part in one voice and the re- 
sponses of the people in another. (Laughter.) 

CBOSS-KXAMTNBD BY MB. NASH, ON BEHALP OP THE PBESENTOBS. 

Q. Were you present on that occasion, Dr. Tyng ? 

A. I was not. 

Q. What is your authority for the statement? 

A. The. statement of large numbers of persons. 

Q. What we call hearsay ? 

A. What we call hearisay — cotemppraneous statements. 

Q. Do you consider an assemblage of persons in a non-Episcopal 
place of worship, at the usual hour of Sunday morning service, an 
irregular occasion ? 

A. I consider^— 

Mr. Nash. I am using your own language, and I would like aa 
categorical an answer as possible. 
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Dr. Tyng. I will try and do so. I am bat a bewildered old gen- 
tleman, and you will bear with me. (Laughter.) I consider all non- 
Episcopal assemblages for worship to be irregular. 

Q. You also think, do you not, that a general mingling of minis- 
trations of those bodies is calculated to tend to disorder and confu- 
sion rather than to peace and harmony ? 

Dr. Tyng, Do you wish my opinion on that. subject? I thought 
I was examined on the facts. 

Mr. Nash. I understand your previous answer to be matter of 
opinion. I wish to follow it up. 

Dr. Tyng. I am perfectly willing. 

Mr. Nash. Be good enough to answer the questions, as put, so 
that both will read connectedly ? 

Dr. Tyno. I think that such is the excellence of the forms of wor- 
ship of the Episcopal Church, that they can bear comparison with 
any others, and in a reasonable and intelligent use of them we habit- 
ually gain among other denominations far more than we lose ; and 
that such ministrations, bringing people out of irregular relations 
into regular ones, are adapted to promote ultimate peace and harmony. 

Q. What is the irregularity you refer to in the ministrations of 
non-Episcopal denominations ? 

A. The want of an episcopacy in their ministry, and of a liturgy 
in their worship. 

Q. Have you, within the last few years, solemnized matrimony in 
New-Brunswick, New-Jersey ? 

A. I have. 

Q. Did you not previously procure the consent of the rector of 
Christ Church ? 

A. I did. * 

Q. Was not that in accordance with your habitual practice, under 
similar circumstances ? 

A. Precisely. ' 

Q. Was it not in accordance with the general practice of the- 
clergy of our Church, under similar circumstances, within the sphere- 
of your experience ? 

A. I can not answer it without describing the circumstances, in- 
asmuch as I am asked to define similar circumstances. 

Mr. Nash. You will please not to avoid answering the question? 

Dr. Tyng. My dear sir, I have no disposition to avoid answering 
the question. 

Q. What were the circumstances that dictated the asking of that 
request ? 

A. A family from St. George's Church, New-York, permanently- 
changed their residence to New-Brunswick, and became part of the 
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congregation and communion of Christ Church. The lady was, 
therefore, a conmiunicant of Christ Church, under the charge of Rev, 
Dr. Stubbs ; recorded, therefore, in his list of parishioners, and part 
of his parochial cure. 

Q. Did her being a communicant of the church change the aspect 
of the matter? 

A. Her being a recorded member of Christ Church made the 
whole aspect of the matter. 

Q. Did you ever preach or officiate within the limits of any vil- 
lage, town, or township, in which there were one or two ministers of 
this Church in charge of churches, against the protest of such minis- 
ters, or either of them, previously made ? 

A. The protest described is a proceeding so entirely uncanonical, 
that I never heard of it until this trial, in the Episcopal Church. 

Q. Was not such a protest made against your officiating at 
Schooley's Mountain in New-Jersey, a few years ago ? 

A. Never. 

Q. By the Rev. Mr. Morrison ? 

Dr. Ttng. Do you wish for an account of the preaching at 
Schooley's Mountain ? 

Mr. Nash. I wish to know if you preached there against protest? 

Dr. Tyng. There was no protest of any kind whatever. I 
preached at Schooley's Mountain by request, appointment, and par- 
ticular designation on the part of Mr, Morrison, who was a visitor, 
so far as I know, there. I say " particular designation," because he 
described the place in which I was to preach. 

Q. Is not the practice you have spoken of, of ministers of this 
Church officiating in the churches of other denominations within the 
town, village, or city limits in which there are settled ministers of 
this Church, a practice confined to ministers of certain schools, or 
varieties of opinion ? 

A I have already said that, in my observation^ it has been prac- 
tised by ministers of every class and school, within my knowledge, 
in the Protestant Episcopal Church. Ministers of a school the least 
hostile and denunciatory to the churches and people of other denom- 
inations will be the most likely. 

Mp- Nash. I think you have answered that before. I wish to 
know if it is universal? 

A. It is universal, so far as I know. 

Q. Has the practice you speak of prevailed against the express 
protest of members of this Church ? 

A. Protests of resident ministers of this Church are so entirely 
•extra-canonical, that I have never heard of their prevailing among 
I'egular and well-instructed ministers. (Laughter,) 
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Q. Do you mean to say that whether you hear of a thing of not, 
depends upon its being canonical or extra-canonical ? 

A. I should hope that I might say, that things extra-canonical 
were not likely to be heard of in the Protestant Episcopal Church. 

SE-DIBECr EXAMINATIOK BY MB. TRACT* 

Q. Some question was put to you touching your holding public 
worship at Schooley's Mountain. State what occurred ? 

Mr. Nash. I do not think that i^ecessary, unless Dr. Tyng wishes. 

Dr. Ttno. I do not wish to go into it. At the same time, I am 
perfectly willing to answer, 

Mr. Kash. It is sufficient that the information we have had on the 
subject turns out to be incorrect. 

Dr. Tyxg. I have no disposition to say any thing that would re- 
flect on the character of a brother minister, as, in my judgment, these 
circumstances would. I should prefer to suffer under some imputa- 
tion myself, than reflect on a younger brother. 

Q. Please to state whether there was any claim that the permis- 
sion was revoked, or withdrawn ? 

Dr. Tyng. That would compel me to state the facts. I will, if re- 
quired, state them in the most respectful manner, just as they oc- 
curred, and they must exercise their own influence. 

The Chairman. I do not think it is necessary to go into any exam- 
ination of witnesses which would* involve an imputation on a gentle- 
man who is not here to defend himself. 

Mr. Tracy. I merely want to show how the controversy arose. 

Mr. Nash. If the question is put, objected to, and waived, will it 
not answer your purpose ? 



BY REV. DR. HOFFMAN, OF THE COURT. 

. Q. Was there not a complaint made by the ecclesiastical authori-. 
ty of the Diocese of New- Jersey, to the ecclesiastical authority of the 
Diocese of New- York, in reference to your officiating at Schooley's 
Mountain in 1859, within the cure of the Episcopal clergyman in 
charge, and against his protest ? 

A. In 1859, the Rt. Rev. Bishop Potter, my diocesan, presented 
a paper to me, signed by the Rev. Eugene A. Hoffman, (one of the 
Rev. Judges of this Court,) purporting to be a complaint of my offici- 
ating at Schooley's Mountain, against the protest, perhaps, (I do not 
know that the term "protest" was used,) or without the permission 
of the minister in charge. There was no Episcopal church there. 
At my owfi solicitation, my Bishop appointed a committee of inquiry, 
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whom I met at their snmmons, but no one appeared to sustain or 
prosecute the charge. In accordance with this, the committee report- 
ed to the Bishop. 

Q. Was not that paper signed by Rey. Mr. Hoffman, as Secreta- 
ry or Clerk of the Standing Committee of the Diocese of New- Jersey, 
it being the ecclesiastical authority of that diocese at that time? 

A. It was signed by the Rev. Eugene A. Hoffman, as the rep- 
resentative of the ecclesiastical authority of Ne w- Jersey ; but wheth- 
er as president or secretary I could not say. 

BB-DIBECT, BY MB. TBACY. 

Q. Please now state the circumstances connected with that mat- 
ter, intermediate the invitation and appointment you have men- 
tioned, and the attempt at prosecution you have mentioned ? 

A. In August, 1859, a family of St George's Church, sojourning 
at Schooley's Mountain, generously invited me and my family to 
come there for a few weeks, as visitors to them. I had before never 
seen the place. Previous to going, I received a letter from, a Rev. 
Mr. Morrison — ^his Christian name I do not remember — who repre- 
sented himself as employed under the diocesan authority of New- 
Jersey as a missionary, officiating at a large number of- places in 
that region. Mr. Morrison requested me to preach for him in a cha« 
pel which had been built in the neighborhood of the hotel, in the day- 
time of Sunday, and in the drawing-room of the Heath House in 
the evening. Between the writing* of this letter and the time ap- 
pointed for me to preach, Mr. Morrison had some misunderstanding 
with the owner of the Heath House, and had moved his services to 
the parlor of the Belmont House. I arrived at the Heath House on 
Friday evening. On Sunday, in the afternoon, Mr. Morrison called 
upon me, having made all his appointments for these services, and 
required me to vacate his appointments, to which I had agreed, and 
to follow him to his new premises, which I declined. Mr. Morrison 
then forbid my preaching in all that region, (laughter,) which I 
laughed at as absurd, and I fulfilled my appointments, as agreed. 

Q. You have mentioned a service by yourself, in New-Brunswick, 
by permission. Can you mention any other there which you per- 
formed without permission of the ministers of New-Brunswick, or 
either of them ? 

A. I baptized a child in the same house and family where I had 
married the mother the year previous ; I did not ask permission, be- 
cause she was a member of my cure, and I was not officiating within 
the cure of Dr. Stubbs. 

Q. Have you ever made any religious addresses in New-Bruns- 
wick, not in an Episcopal church, without permission ? 
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A, I delivered an address for the New-Jersey Bible Society, (I 
think the name was,) in a Presbyterian church, in the city of New- 
Brunswick. I did not ask permission, because I did not deem it 
officiating, in the sense of the canon, at all. 

BS-OROSS-EXAMINATION BY MR. NASH. 

Q. At the time of the baptism you have spoken of^ you were rec- 
tor of St. George's Church, in the city of New-York ? 

A. I was. 

A You were not rector of any church in New-Jersey at that 
time? 

A. I am thankful to say I was not. (Laughter.) 

Q. If the rector of Christ Church, New-Brunswick, had baptized 
that child, would that have been an ihtrusion upon your parochial 
cure? 

A. I answer, without my permission, it would. 

Q. Please explain how a minister belonging to this Church can 
intrude upon the parochial cure of another clergyman, by preaching, 
unless he invades his church edifice ? 

A. A minister 

Mr, Nabh. Please t6 give me an answer to that question ? 

Dr. Tyng. You ask me to explain, and how can I explain unless 
I begin to explain ?. 

Mr. Nash read the question. 

Dr. Tyng. By " preaching" he could not do it, certainly. A min- 
ister's church edifice is his place of preaching. 

Q. At Schooley's Mountain, where did you preach ? 

A. On Sunday morning, in a chapel which was built between the 
two hotels, which all classes occupied, which was furnished with a 
Bible, Prayer-Book, and Prayer-Books among the people ; and in the 
evening I preached in the parlor of the Heath House, as Mr. Morrison 
had appointed for me. 

RE-DIRECT, BY MB. TRACY. 

Q. How otherwise than by preaching can one minister intrude into 
the parochial cure of another ? 

A. By performing, or by undertaking to perform, any official duty 
as minister, as a clergyman of ^the Protestant Episcopal Church, in a 
church edifice, or in the dwellings of the families belonging to the 
congregation of that church. 

Q. How would it be as to intrusion, if he attempted to set up a 
rival church among the people, and near to the edifice of other min- 
isters, *' within their cure," in the broader sense ? 
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A. That would be the most absolute intrusion. 
Mr. Tract. It was not mentioned in the ways you enumerated. 
Dr. Tyno. It is an intrusion I would hardly think one clergyman 
would undeitake against another. 

BE-CBOSS, BT HB. KASH. 

Q. You mean, then, that " officiating," by preaching, reading 
prayer, etc., as mentioned in the canon, means the establishment of 
another parochial cure ? 

Q. I do not see how that can be drawn from any thing I have 
said. 

A. I have said that is a third thing that would be most absolute 
intrusion. 

Question repeated. 

A. I do not mean to give such an answer. I mean to say that 
preaching and reading prayers among the families or in the church 
edifice of a clergyman, for the purpose of getting up another congre- 
gation and church, without his con8ent,,is the most absolute intru- 
sion. 

Q. Suppose the preaching were for the purpose of impairing the 
confidence of the congregation in their minister, would that be an 
intrusion ? 

A. If the preaching in a church.or among the families of a settled 
minister, without his consent, be an intrusion, the motive suggested 
of undermining and destroying his personal influence and reputation 
would make it the basest of all intrusions. 

Q. Suppose the reading and preaching were in a school-honse 
adjacent to the church edifice, or a court-house, if you please, would 
that be an " officiating" within the cure of the rector in charge ? 

A. I hold that the canon gives no territorial jurisdiction whatso- 
ever to a rector but the public edifices of his own congregation and 
the private dwellings of his accredited parishioners. Within them 
he is secured, and all ministrations therein without his permission 
are prohibited by the canon. Over a court-house or a school-house, 
as a public building in a city, he can have no control. 

Q. How, then, is an officiating in a court-house or a school-house 
without permission, with the view of organizing a new parish, a 
violation of this canon ? 

A. It can be a violation of the canon only so far as it professedly 
interferes with the families or parishioners of the congregation or 
church referred to. 

Q. By " professedly interferes " do you mean interferes by pub- 
lic announcement of such a purpose, or interferes by a different style 
of preaching ? 
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A. It may interfere professedly by a public announcement or by 
a private series of visiting among the families of a congregation, 
with both which methods we are quite familiar in parochial manage- 
ment. In the interference by open comparison of preaching, the 
hardest must fend off. 

Rev. JoHK Cotton Smith, D.D,, called by the respondent ; ex- 
amined by Mr. Tracy. 

Q. Please to state how long you have been a minister of the 
Protestant Episcopal Church, and in what dioceses ? 

A. I have been a minister of this Church eighteen years, and in 
the Dioceses of Ohio, Maine, Massachusetts, and New- York. 

Q. Did you hear the questions and answers of the last witness 
in the direct examination as to the usage of ministers of the Church 
in respect of preaching in churches of other denominations, within 
cities and towns where there were other churches, without permis- 
sion of the local rectors ; and as to ministering to members of their 
own parishes, while temporarily within the parish bounds of other 
ministers, without permission ; and as to using less than the full pre- 
scribed form of worship before sermon under peculiar circumstances ; 
and if so, please state whether or not you agree with him in these 
general answers ? 

A. I did hear those questions and answers, and while I can not 
say my observation corresponds in all respects, it has been in general 
the same as that of Dr. Tyng. 

CROSS-EXAMINED BY MR. NASH. 

Q. Have not yourself. Dr. Newton, Dr. Tyng, Dr. Dyer, and Dr. 
Canfield, (all witnesses who have been examined here,) conferred 
together in opposition to what you consider an erroneous construc- 
tion of the canon as to the territorial jurisdiction of ministers of 
parishes ? 

Dr. Smith, Do you mean in reference to their testimony here ? 

Mr. Nash. Not in reference to your testimony ; in reference to 
the construction of the canon. 

A. Perhaps this will meet the case : I never had a moment's con- 
versation with Dr. Newton on the subject, and did not know what 
his views were. I did not know what Dr. Dyer's views were of the 
interpretation of the canon. I did not know what Dr. Canfield's 
views were, and have not heard his testimony. I never heard Dr. 
Tyng's in detail, or with any explicitness, until I heard his testimony 
this afternoon. That is the first time I had exact knowledge of his 
views on the subject. I should add that, in the case of some. of these 



126 TRIAL OP THE REV. STEPHEN H. TTNG, JR. 

gentlemen, there is one interpretation of the canon which I know 
they did not hold. 

Q. I hold a paper purporting to be signed by yourself and the 
other gentlemen named, containing this paragraph : 

'* We feel compelled to affirm that, in many of the pulpits of our 
Church, another Qospel is preached, which is not the Gospel of Christ. 
The Church needs to be awakened to its peril. A paramount duty 
is imposed upon our clergy and our missionary organizations, to see 
that, so far as they are able, the pure word of God shall be preached 
everywhere in our land. We can not yield this Eberty and obliga- 
tion to any claim of territorial jurisdiction, and we hereby express 
our sympathy with the resistance which is made in this respect to 
the attempted enforcement of false construction of canonical law." 
Did you sign such a document ? 

A. I did. 

Q. Do you know of its having been signed by any of the other 
gentlemen named ? 

A. I do. 

Q. By all of them and by the respondent? 

A. I do. 

Q. Was it not so signed before this trial commenced ? 

A. It was, before testimony commenced to be taken. 

Q. Are the constructions of canonical law alluded to in that para- 
gi*aph as false held by any considerable number of the clergy of this 
Church ? 

A. I think there are quite a number who hold them. 

Q. Enough to make it important to resist them ? 

A. Yes ; one person holding such opinions and attempting to 
enforce them would make it of sufficient importance to resist them. 

Q. Have these constructions called " false constructions" in this 
paragraph been held by certain of the clergymen of the Church for a 
considerable period ? 

A. I recollect hearing of them but rarely, until lately ; certainly 
I have not been accustomed to hear of them until recently. 

Q. Are you familiar with the book on the canon of the Church 
by the late Dr. Hawks ? 

A. Not particularly ; I have seen the book, but have not made it 
the subject of special study. 

Q. Did you ever read his note on the canon of 1808 on this sub- 
ject ? 

A. I think I have read it, a long time ago. 

Q. You are able to say, then, are you not, that the question of 
the construction of this canon has been a disputed question for twen* 
ty-five or thirty years ? This book of Dr. Hawks is dated in 1841. 
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A. I mean to say that I had occasionally heard this false con- 
fitrnction of the canon maintained as a matter of opinion. 

The witness, in explanation of a previous answer, says : As I was 
asked in regard to my agreement with the answers of the Rev, Dr. 
Tyng, who said that he had never known consent to be asked of the 
rector or rectors of Episcopal churches to officiate in churches of 
other denominations in the same town or city, I would modify my 
previous answer by saying that I knew of one case in which such 
consent or concurrence was asked, and the clergyman asked dis- 
claimed jurisdiction, and was offended because he was asked at all. 

Chbistopheb Meyeb called by the respondent ; examined by 

Mr. FuLLfiETQIf. 

Q. Where did you spend the month of July, 1867 ? 

A. At New-Brunswick. 

Q. Had you at that time a summer residence there ? 

A. I had. 

Q. Of what place were you a resident at that time ? 

A. Of New-York. 

Q. State whether, in July, 1867, you were a parishioner of Rev. 
Stephen H. Tyng, Jr., and, if so, how long had you been such parish- 
ioner ? 

A. I was since 1864. 

Q. State whether, in the summer of 1867, he visited you at New- 
Brunswick, and, if so, under what circumstances ? 

A. He visited me at my solicitation. 

Q. When did he make the visit ? 

A. On the 13th of July he came there, which was on Saturday. 

Q. What did you do, if any thing, with reference to giving notice 
that he would preach the following Sunday ? 

A. I had invited him several times to preacjj at New-Brunswick, 
but he never could get time to come. Finally he made me a promise 
that he might come on Saturday the 13th, and accordingly I gave 
notice to one of the trustees that he might come amd preach there. 

Q. As to the notice in the local papers in New-Brunswick and 
placards ? 

A There were no placards that I knew of ; I saw a notice in the 
paper which was incorrrect, and I told the editor to correct the 
notice. 

Q. Where, at that time, in New-Brunswick, were you in the habit 
of attending worship ? 

A. In St. James's Methodist Episcopal church. 

Q. Were you one of the officers of that church ? 

A, I was. 
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Q. Did you contribute to any extent, and if so, to what extent, 
to the erection of that edifice ? 

A. I did; about $18,000. 

Q. How many in number were there in your family at^that time ? 

A. Eleven. 

Q. Were there any other of Mr. Tyng's parishioners, outside of 
your own family, in New-Brunswick at that time ? 

A. There were. 

Q. About how many in number? 

A. Six or seven ; I could not distinctly say ; there may be more. 

Q. Did you attend the services at the church of St. James on the 
14th? 

A. I did. 

Q. Does your recollection of the services correspond with that of 
Dr. Tiffany ? 

A. It does. 

CBOSS-EXAMINED BY KB. KASH. 

Q. With what denomination of Christians were you first con- 
nected ? 

A. Episcopalian. 

Q. When was that ? 

A. In 1836 or 1836. 

Q. What was your age at that time ? 

A About eighteen years old. 

Q. Were you a member of the Episcopal Church then? 

A. Not a regular member — not a conununicant. 

Q. Had you been baptized at that time ? 

A. I had. 

Q. Where? 

A. In Belleville, New-Jersey. 

Q. When did you join the Methodists ? 

A. I think it was in 1845. 

Q. Where? . 

A. Near New-Brunswick, New-Jersey. 

Q. Have you remained a Methodist ever since ? 

A. Until I left New-Brunswick, about four years ago. 

Q. What has been your business during this time ? 

A. Manufacturing India-rubber. 

Q. When first did you make New-York your residence ? 

A. In 1861 or 1862. 

Q. Did you remain a Methodist here ? 

A. No, sir. 

Q. When did you become a member of Mr. Tyng's congregation ? 
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A. Since he first opened his church up there — about 1864, 

Q. Have you become a communicant of his church ? 

A. I have not myself. 

Q. You have attended his preaching regularly ? 

A. When I have been in the city. 

Q. You still remain president of the trustees of St. James's 
church, New-Brunswick? 

A. I resigned last summer ; I do not know whether they have 
accepted my resignation or not. 

Q. When did Mr. Tyng's visit terminate on this occasion ? 

A. On the Monday following ; he had a call to go away suddenly. 

Q. Is that a copy of the notice that was in the paper, [JFhedoman 
of the 10th,] which you say was incorrect? 

A. I think it is. 

Q. (Reads notice.) " Rev. S. H. Tyng, Jr., of the Fifth Avenue 
Episcopal Church, we ar^ informed, will occupy the pulpit of the St. 
James Methodist Episcopal church of this city next Sabbath. It is 
expected, we believe, that the new pastor of the last-named church, 
Rev. Dr. Tiffany, of Chicago, will be present also." What was the 
mistake in that notice ? 

A. The mistake was in describing him as of the Fifth Avenue 
Episcopal Church, and in saying Dr. Tiffany will be present. 

Q. He was present ? 

A. Yes, but I did not know it when the notice appeared ; he only 
came on Saturday. 

Q. You still contribute to the support of St. James's Methodist 
Episcopal church ? 

A. I hold a pew there. 

Mr. FxjLLEETON annouuccd that that was the close of the respon- 
dent's case. 

Mr. Nash said that, on the part of the presenters, they would 
not call any more witnesses. The testimony might be considered 
.closed. If the Court could give any portion of to-morrow, they 
would probably close the arguments. ' 

The Chairman inquired how many were to speak on each side. 

Mr. Nash said that the , proposition on their side was for Mr. 
Logan to open on behalf of the presenters ; counsel for the respond- 
ent to follow, and he (Mr. Nash) would close. . 

Mr. Tracy agreed that that was the proper order ; and said that 
they proposed to divide the argument for the defense among the 
counsel for the respondents, each confining himself to a special line of 
thought, so that whatever the number of counsel speaking might be,, 
it would not conduce to any prolongation of the argument. 
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Rev. Dr. Beach said the Court was disposed to limit the number 
of speakers on each side to two. 

Adjourned to 10 o^clock to-morrow. 



FIFTH DAY. 

FebiTiary 15, 1868. 

The Court met, pursuant to adjournment, at ten a.m. 

The proceedings were opened with prayer by Rev. Dr. Beach. 

ABGUMENT OF EDGAB LOGAN, ESQ. 

Mr. Logan, of counsel for the presentors, then proceeded to ad- 
dress the Court, * 

May it please the Court: In making the opening and closing 
arguments in this case, I would desire to say, in advance, that, speak- 
ing upon things relative to the Church, as a layman, I feel some deli- 
cacy ; but I know that before so learned a Court what I say will be 
taken and weighed with due allowance. The first point I will allude 
to will be a brief consideration of the testimony that has been given 
in the case. As in my opening, I stated the city of I^ew-Brunswick 
was divided into two parishes in the view of the law of our Church — 
one being Christ Church, of which Rev. Dr. Stubbs was rector, and 
the other being a comparatively new church, of which Rev. Dr. Boggs 
was the rector. We produced to this Court an official map of the 
city of New-Brunswick, and also called before you a civil engineer 
of twenty years' standing in his profession, who proceeded to locate 
the several churches as to which there is any question in this case : 
Christ Church, St. John's Church of the Evangelist, and St. James's 
Methodist Episcopal church. That gentleman proceeded to give us 
distances which he stated to be accurate, and the result of his survevs, 
as made in the course of his profession. Christ Church, situate in 
the Third Ward of the city of New-Brunswick, was distant from St. 
James's Methodist Episcopal church, as the Court will remember, 
about 1700 feet ; St. John the Evangelist's Church was distant from 
Christ Church about 3260 feet ; while St. James's Methodist Episcopal 
church was distant from St. John the Evangelist's 3970 feet. The 
Court will also remember that it is in evidence that the rectory of 
Christ Church almost immediately fronts St. James's Methodist Epis- 
copal church. Thus, in the view which we take of the canons of this 
Church, there were two parishes in the city of New-Brunswick at 
the time of the intrusion by the reverend respondent in July, 1867. 
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The evidence of the intrusion of this respondent is fresh in the mem- 
ory of the Court. It is not disputed by the other side. In fact, even 
the witnesses adduced by that side have confirmed the testimony 
given by the witness for the presentors. This intrusion was not a 
casual or involuntary act on the pai't of the respondent. If it had 
been such, it probably never would have been brought to the atten- 
tion of the Court, or troubled this Church. Such cases may occur — 
no doubt often do occur ; but in the history of the Church a cdse 
never has before been known of this kind, under such circumstances 
of publicity, under such circumstances of deliberation, and against 
express protest Inade by the party whose rights were affected. It is 
reserved for this time to present to this Court the fact that, against 
the deliberate, written protest of the rector concerned, a presbyter 
of an adjoining diocese, casually there, or coming expressly for the 
purpose of preaching and officiating, wantonly intrudes within the 
parish of his neighbor, and commits an offense which the canon of 
the Church has in express terms prohibited. Much stress has been 
laid by the learned counsel who represent the other side, and I have 
no doubt great stress will be laid by them in the argument to be 
made yet, upon the command of our Saviour, to " Go forth into all the 
world and preach the Gospel to every creature.*' That seems to be 
the foundation-stone of the argument which is sought to be made by 
the respondent in this case. If the Court please, I must take a quali- 
fied view of this command. I do not regard it a command to every 
man to go forth to preach the Gospel in the sense that Christ so com- 
manded. It was addressed, if the Court please, to men who had 
been his chosen witnesses, who had journeyed with him and had lis- 
tened to him. They were with him in all the great circumstances of 
his life and at his death ; had witnessed his resurrection, and were 
evidently his chosen witnesses. To them, after his resurrection, he 
gave orders and directions concerning his Church. They were thence- 
forward to be known as his Apostles. To them was given the direc- 
tion; and by all fair ai'gument, by all fair judgment, by all fair 
consideration, to their successors, confining the command to the body 
of the Apostles and to their successors. We find in the early ages 
of the Church that these Apostles gave direction concerning the 
Church, and from their act proceeded rules and orders relative to the 
Church and to its direction and government. We find that in the 
time of the Apostles, bishops, priests, and deacons — the three orders 
known in the ministry at the present day and from that day-^were 
instituted or appointed by the Apostles themselves. The preaching 
of this Gospel thus committed to the Apostles has ever since been 
confined by the Church to its educated, sworn, and commissioned 
officers. We find that, in the conventions or assemblages of the 
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Charob, the system of Cbristianity, in its adaptation to human afikirs, 
and as concerning human beings, and for all time, became system- 
atized. We find decrees or rules of faith laid down by the Apostles 
and their successors, and we find, as a necessary consequence and re^ 
lation flowing from the establishment of a rule of faith, a rule of 
discipline entering into and forming a part of the system of which 
the rule of faith was the head. Now, in this case, complaint is not 
made against the respondent for the violation of a rule of faith ; it is 
simply and purely a violation of the rule of discipline established in 
the Church, known for centuries. That necessity exists for this rule 
can best be evidenced by consideration that this is not a canon of 
modem growth, of modern origin. It is one that has long prevailed 
in the government of the Church. It is one calculated to guard 
against the evil which, from time to time, has arisen in the Church, 
of intrusion, or claimed intrusion ; and from the instances in which 
complaint has been made from time to time, the Church, in its general 
conventions, has taken that canoit into attentive, careful, deliberate 
consideration, and from time to time has amended it, until now it 
comes to us in the language in which it is contained in the present 
constitution and canons of our Church. 

I merely allude briefly, in passing, leaving it to my associate, who 
more immediately represents the Church, and is more familiar with 
her canon law, occupying the distinguished position that he does in 
her counsels, to dwell upon it. 

May it please the Court : I claim that every presbyter, every 
bishop, priest, and deacon of this Church is an officer. He is not 
only an officer, in the sense of being a leader in Christ's Church here 
on earth, but he is an officer in a civil, in a canonical sense. And 
this is by the English law. On referring to Blackstone's Commenta- 
ries — a standard book — it will be found that Judge Blackstone enters 
into a very careful and attentive consideration of the position occu- 
pied by the Church and by her officers, and defines these several 
offices, and defines their duties. Also, by the laws of the Protestant 
Episcopal Church of the United States, every such candidate for offi- 
cership in the Church must be, first, of sufficient learning. The 
Church does not send forth men rashly to preach the Gospel to every 
creature, but she exacts and has always exacted that those who go 
forth to declare the word, to deliver the message, must be of such 
learning as the Church approves. She wishes to see that no error, 
no heresy shall creep into the teachii%s of those who are to teach to 
those who are to be saved, or who may be lost. In addition to that 
qualification, both by the English law, (I speak now of the law of the 
land, and not merely of the law of the Church — I speak of the law of 
England in reference to parishes,) not only by the law of England, 
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but by the law of these United States, (at least of the Protestant 
Episcopal Church in the same,) this officer, this candidate for officer- 
ship must have a call from some congregation. He must show to the 
bishop, to entitle him to the imposition of hands, to the gift to bo 
conferred by his ordination, that there is a body of Christians who 
have called him, who are willing to listen to his ministi'ation, to his 
rendering and teaching of the Gospel. Otherwise he lacks one of the 
necessary qualifications of being a fit candidate, and entitled to ad- 
mission into this honorable body. In the English law, where the 
presentation system has prevailed in regard to churches, you will find 
that this condition must exist ; that is, that the clerk who seeks ordi- 
nation at the hands of the bishop must have a presentation, or livings 
in which to enter and there to preach the word. In other words, I 
claim distinctly that no priest of the Protestant Episcopal Church of 
the United States receives what may be called a roving commission. 
He receives a distinct commission to minister, as an officer of his 
Church, according to the canons and discipline of it, and in the place 
to which he proves to the bishop he has a claim to enter. I will in 
this connection briefly allude to the office of the ordination of a 
priest — an office which this Court, I am sure, is familiar with, each 
member having in turn assumed its obligations and received the holy 
office conferred by it. Among other questions that are asked by the 
bishop, on such a solemn occasion, of those who are to be made 
priests, is this : 

*' Will you give your faithful diligence always so to minister the 
doctrine and sacraments, and the discipline of Christ, as the Jiord 
hath commanded, and as thia Church hath received the same, accord- 
ing to the commandments of God, so that you may teach the people 
committed to your care and charge with all diligence to keep and 
observe the same ?" 

" So that you may teach the people committed to your charge,'*'^ 
To which the candidate replies, "I will do so, by the help of the 
Lord." 

Then follows another equally solemn question : 

"Will you maintain and set forward, as much as lieth in you, 
quietness, peace, and love among all Christian people, and especially 
among them that are or shall be committed to your charge." 

" Answer, I will do so, the Lord being my helper." 

Thus, when the reverend respondent entered upon his ministry, 
he received a distinct commission from the bishop to enter upon the 
parish that he then or now occupies, he having a parish at the time 
of his ordination, there to preach and there to minister God's word. 
Could he have left the Diocese of New-York, and established himself 
in the neighboring Diocese of New- Jersey, or in any of the adjoining 
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dioceses, or in any dior^ese of the United States of America, and there 
preached the word ? He could not. He must have his letters dimis- 
sory from the bishop who ordained him, aod such letters must be 
presented to the bishop to whose diocese he then comes, to entitle 
him to act. He becomes identified with the place in which he was to 
minister, and he was there to remain until dismissed or permitted to 
leave by his bishop. He had his field of labor assigned to him, and 
could only be changed according to the usages and canons of the 
Church, under the sanction of its bishop. 

I claim to this Court distinctly that every presbyter, at his ordi- 
nation, is commissioned not only as to his office, but also as to his 
sphere of action. His sphere of action is defined. He is. commis- 
sioned to enter upon it, and can only be removed from it or leave 
it by the sanction of its bishop. This Reverend Respondent, upon 
receiving his commission, must have necessarily had a parish and 
field of action. Otherwise he could not have been ordained to 
preach in this Church. Now, what is the idea of the meaning con- 
veyed by this term " Parish " ? Jacob's Law Dictionary, which is 
a very old and standard book, vol. 5, page 3d, gives this definition 
of a parish, " Parish — ^Parochia — did anciently signify What we now 
call the diocese of a bishop. But at this day it is the circuit of 
ground in which the people who belong to one church do inhabit, 
and the particular charge of a secular priest." Thus it will appear 
that anciently the " parish " meant the see or diocese of a bishop. 
It is now regarded as the circuit of ground in which the people who 
belqpg to one church do inhabit, and the particular charge of a 
priest. 

Now, if the Court will bear this in mind, in the course of the 
argument to be made, it will sec clearly that a parish is not the myth 
which the respondent would seek to make it, but it is a body which 
has shape, boundaries, and dimensions. If a parish is equivalent to 
the diocese of a bishop, then it legitimately follows — it is the neces- 
sary consequence — that the rector — the " parson," as he is termed in 
law, and which is his official designation — that he must have the cor- 
responding rights enjoyed by a bishop, within his parish. A parson 
or rector becomes the overseer of his parish. He oversees the form 
of worship that goes on therein. He is the one in charge of and 
having authority, through the Church, over his parish ; having the 
right to regulate, the right to govern in all things that rightfully 
belong to his office. Not that he has the right of intei*ference with 
the worship of other bodies of Christians ; not that he has any rio-ht 
to control them in their action ; but in the eye of his Church he is 
the overseer of that particular household of the Church. As such it 
becomes his duty every year to report to his diocesan the condition 
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of ^ his parish, the spiritual welfare of and progress made in the 
same ; so that the Church, annually assembled in convention, may 
intelligently see and regard this field of the vineyard, and may act 
upon and give orders concerning it, and, where they see fit, may make 
a change for the better, or may abate grievances by their action. 

In connection with this statement, I would advert to the canons 
of the Church regarding the formation of new churches or congrega- 
tions within the existing parish of any presbyter of this Church. I 
do not think that this case is to be considered or judged upon a mere 
forced interpretation of a particular canon of the Church. I think 
this Court, in judging of this case, will attentively regard the whole 
field of tanons which is before them, and will' seek to find whether 
or not there is a great system evidenced by these usages and laws 
of the Church ; whether they are in relation to and in harmony 
one with the other ; whether they are part of one great system, con- 
nected, hanging, jointed together, bound into one harmonious whole ; 
and will not seek by a forced interpretation of a single canon, taken 
from its connection, its context with the others — to bring about a 
disruption of the whole harmonious fabric. That a head of a parish 
has some right in regard to the formation of new congregations, an 
attentive reading of the canon regarding the formation of new con- 
gregations will show. He may, as he has often been called upon to 
' do, forbid their formation, where the welfare of the Church does not 
demand them. He has the control over his parish, so that he can 
forbid the organization of a parish which he does not see to be neces- 
sary in the work of God. If he has control in his parish in this re- 
spect, why, he has that control in other respects, especially against 
intrusion — ^the intrusion of a stranger who comes in to interrupt his 
work, and by an occasional service to break the order of the services 
of the Church. The Church also in her wisdom has provided an 
appeal. It has happened, perhaps from infirmity, from sickness, or 
other cause, that ministers, parsons, rectors, where there was a call 
for the formation of a new congregation, have refused to give their 
sanction. The law of the Church, then, comes in and gives an ade- 
quate remedy. It provides for an appeal to the bishop, so that he 
may take a case into consideration, and, viewing it upon both sides,. 
may give his decision either for or against. 

Now, if the Court please, I will give you another quotation. 

A parson has been spoken of. I now quote directly from Black- 
Btone's Commentaries, page 298, vol. i, (marginal paging, 384.) 
This is chapter eleven, and is entitled, " Of the Clergy." I also 
quote from Coke upon Littleton, page 300. Blackstone defines a 
parson, ^^ Parson — -persona ecclesice — is one that hath full possession 
of all the rights of a parochial church. He is called parson— ^er- 
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sona — because by his person the Church, which is an invisible body, 
is represented, and he is in himself a body coi'porate, in order to 
protect and defend the rights of the church which he personates by 
a perpetual succession." 

This is the view that I have sought to present to the Court, that 
this respondent is to be regarded as an officer violating a rule of dis- 
cipline. In closing these remarks, I would ask to be pardoned a few 
suggestions in respect to the analogies of every-day life. I think I 
have shown to this Court satisfactorily that this respondent is to be 
regarded as an officer. Then let us consider what are the duties and 
obligations of an officer,* as so viewed, not only in the Church but in. 
other professions. We will take the case of a judge ; my learned 
friend (Mr. FuUerton) having occupied that distinguished position 
will probably be much interested. He, the judge, is either elected, 
as under our present system, or appointed, as in ancient times. He 
was appointed not a judge at large. The lowest order of judges in 
point of dignity, as known in the law, are justices of the peace. 
They are not justices of peace for the State of New- York ; they are jus- 
tices for the particular district within which they are to act. When 
we come to the next higher order of judgeship, we find that the 
•county judge is appointed for his county. When we come to the 
judge of the Supreme Court, we find that he is appointed or elected 
to his district — ^his field of labor being defined and connected insepa- 
rably with his office. He is not only commissioned as a judge, but 
as a judge within his defined sphere of action. It would be an 
unheard-of thing within our judicial annals for one judge to go out 
of his district, and hold court of his own volition in another judge's 
district. I do not think any of my learned friends can adduce one 
instance in legal annals of such an event. He never goes out of his 
district, unless he is sent by the order of his governor. 

Let us take the case of an officer of the army or navy. He is 
'Conmiissioned, and he is sworn. He may be regarded in the light of 
A more general officer than in the case of a judge ; but he is com- 
tnissioned, he takes an oath, and that oath is, that he will support 
the constitution of the country whose officer he becomes, and he 
swears to obey the articles of war — in other words, the discipline of 
the body or corps to which he is admitted. Now, as to discipline, it 
is unnecessary for me to speak to this Court, an intelligent body, of 
the necessity of discipline. We all know that an army could not sub- 
sist five minutes without discipline. We all know that an army in 
which the sense of discipline is lost is the most unreliable of human 
things. A mob, or a disorganized army, is a terrible object. In its 
iright it will tear down and destroy. All sense of order being gone, 
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and each one seeking to save himself, to act for himself, and as he 
sees best, produces a dreadful condition. 

Now, this reverend defendant, when he became an officer of this 
Church, swore to abide by the articles of its war ; his war was the 
war of his Master on this earth, and to be carried on according to the 
canons and laws established by the same. Something may be said, 
and has already been said, by the counsel on the Other side, in refer- 
ence te a distinction that is to be drawn, and can in many instances 
properly be drawn, between things mala in se, and things mala 
prohibita — things evil in themselves, and things only evil because 
prohibited. It is very true that, in the eye of the human legislator, 
when he comes to regard the outlying field of law, and to consider 
from whence law proceeds, that regarding the revealed law of God, 
the Ten Commandments, as the source of all law, he will make a dis- 
tinction between those crimes which God has forbidden to be com- 
mitted and those things which only the human legislature in its 
wisdom sees fit to forbid. But when a court, sitting, as this Court 
is, for judgment upon an alleged offense committed against the law, 
they will see that this rule can not properly be applied to a case of 
this kind. What the officer does is vastly more important than what 
the private does. The private may skulk to the rear, may save him- 
self from a threatened death, and he escapes, he is lost in the crowd; 
but the officer who is appointed to lead, when he seeks to desert, or 
when he violates discipline or duty, his example becomes an evil of 
the first character. The evil is not confined to himself. The army 
is not demoralized by seeing one man who carries a musket desert, 
but it is demoralized at the sight of one who has sworn to do his 
duty, and to lead in the van, turning around and abandoning or 
violating his duty. His example brings about a general panic and 
condition of disorder in the corps to which he is attached. 

I would allude briefly to one or two circumstances connected with 
this ministration. I refer the Court to the testimony of Rev. Dr. 
TiflSiny, the pastor of St. James's M. E. church. The passage I would 
quote occurs just before the commencement of our cross-examination. 
Being asked, " On that Sunday what arrangements were made as to 
the persons who should officiate and preach ?" he replied, " I reach- 
ed New-Brunswick on Saturday afternoon, the 13th of July, coming 
to supply the pulpit during the month. On arriving, I was in- 
formed by an officer of the church of the respondent's presence in the 
city, with the intention of officiating and preaching in St. James's 
M.E. church the next day. I was further informed that he had been \ 

invited earlier in the season, a day even having been fixed. Being 
unable, however, to come, he had now come to spend a few days of his 
vacation with his parishioners at their summer residence, and I was 
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sona — because by his person the Church, which is an invisible body, 
is represented, and he is in himself a body corporate, in order to 
protect and defend the rights of the church which he personates by 
a perpetual succession." 

This is the view that I have sought to present to the Court, that 
this respondent is to be regarded as an officer violating a rule of dis- 
cipline. In closing these remarks, I would ask to be pardoned a few 
suggestions in respect to the analogies of e very-day life. I think I 
have shown to this Court satisfactorily that this respondent is to be 
regarded as an officer. Then let us consider what are the duties and 
obligations of an officer,* as so viewed, not only in the Church but in. 
other professions. We will take the case of a judge ; my learned 
fnend (Mr. Fullerton) having occupied that distinguished position 
will probably be much interested. He, the judge, is either elected, 
as under our present system, or appointed, as in ancient times. He 
was appointed not a judge at large. The lowest order of judges in 
point of dignity, as known in the law, are justices of the peace. 
They are not justices of peace for the State of New- York ; they are jus- 
tices for the particular district within which they are to act. When 
we come to the next higher order of judgeship, we find that the 
•county judge is appointed for his county. When we come to the 
judge of the Supreme Court, we find that he is appointed or elected 
to his district — his field of labor being defined and connected insepa- 
rably with his office. He is not only commissioned as a judge, but 
as a judge within his defined sphere of action. It would be an 
unheard-of thing within our judicial annals for one judge to go out 
of his district, and hold court of his own volition in another judge's 
district. I do not think any of my learned friends can adduce one 
instance in legal annals of such an event. He never goes out of his 
district, unless he is sent by the order of his governor. 

Let us take the case of an officer of the army or navy. He is 
'Conmiissioned, and he is sworn. He may be regarded in the light of 
A more general officer than in the case of a judge; but he is com- 
missioned, he takes an oath, and that oath is, that he will support 
the constitution of the country whose officer he becomes, and he 
swears to obey the articles of war — ^in other words, the discipline of 
the body or corps to which he is admitted. Now, as to discipline, it 
is unnecessary for me to speak to this Court, an intelligent body, of 
the necessity of discipline. We all know that an army could not sub- 
sist five minutes without discipline. We all know that an army in 
which the sense of discipline is lost is the most unreliable of human 
things. A mob, or a disorganized army, is a terrible object. In its 
fright it will tear down and destroy. All sense of order being gone. 
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and each one seeking to save himself^ to act for himself, and as he 
sees best, produces a dreadful condition. 

Now, this reverend defendant, when he became an officer of this 
Church, swore to abide by the articles of its war ; his war was the 
Avar of his Master on this earth, and to be carried on according to the 
canons and laws established by the same. Something may be said, 
and has already been said, by the counsel on the Other side, in refer- 
ence te a distinction that is to be drawn, and can in many instances 
properly be drawn, between things mala in se, and things mala 
prohihita — things evil in themselves, and things only evil because 
prohibited. It is very true that, in the eye ©f the human legislator, 
-when he comes to regard the outlying field of law, and to consider 
from whence law proceeds, that regarding the revealed law of God, 
the Ten Commandments, as the source of all law, he will make a dis- 
tinction between those crimes which God has forbidden to be com- 
mitted and those things which only the human legislature in its 
"wisdom sees fit to forbid. But when a court, sitting, as this Court 
is, for judgment upon an alleged offense committed against the law, 
they will see that this rule can not properly be applied to a case of 
this kind. What the officer does is vastly more important than what 
the private does. The private may skulk to the rear, may save him- 
self from a threatened death, and he escapes, he is lost in the crowd ; 
but the officer who is appointed to lead, when he seeks to desert, or 
when he violates discipline or duty, his example becomes an evil of 
the first character. The evil is not confined to himself. The army 
is not demoralized by seeing one man who carries a musket desert, 
but it is demoralized at the sight of one who has sworn to do his 
duty, and to lead in the van, turning around and abandoning or 
violating his duty. His example brings about a general panic and 
condition of disorder in the corps to which he is attached. 

I would allude briefly to one or two circumstances connected with 
this ministration. I refer the Court to the testimony of Rev. Dr. 
Tifl^ny, the pastor of St. James's M. E. church. The passage I would 
quote occurs just before the commencement of our cross-examination. 
Being asked, " Oii that Sunday what arrangements were made as to 
the persons who should officiate and preach ?" he replied, " I reach- 
ed New-Brunswick on Saturday afternoon, the 13th of July, coming 
to supply the pulpit during the month. On arriving, I was in- 
formed by an officer of the church of the respondent's presence in the 
city, with the intention of officiating and preaching in St. James's 
M. E. church the next day. I was further informed that he had been 
invited earlier in the season, a day even having been fixed. Being 
unable, however, to come, he had now come to spend a few days of his 
vacation with his parishioners at their summer residence, and I was 
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8ona — because by his person the Church, which is an invisible body, 
is represented, and he is in himself a body corporate, in order to 
protect and defend the rights of the church which he personates by 
a perpetual succession." 

This is the view that I have sought to present to the Court, that 
this respondent is to be regarded as an officer violating a rule of dis- 
cipline. In closing these remarks, I would ask to be pardoned a few 
suggestions in respect to the analogies of every-day life. I think I 
have shown to this Court satisfactorily that this respondent is to be 
regarded as an officer. Then let us consider what are the duties and 
obligations of an officer,' as so viewed, not only in the Church but in. 
other professions. We will take the case of a judge ; my learned 
friend (Mr. FuUerton) having occupied that distinguished position 
will probably be much interested. He, the judge, is either elected, 
as under our present system, or appointed, as in ancient times. He 
was appointed not a judge at large. The lowest order of judges in 
point of dignity, as known in the law, are justices of the peace. 
They are not justices of peace for the State of New- York ; they are jus- 
tices for the particular district within which they are to act. Wlien 
we come to the next higher order of judgeship, we find that the 
county judge is appointed for his county. When we come to the 
judge of the Supreme Court, we find that he is appointed or elected 
to his district — ^his field of labor being defined and connected insepa- 
rably with his office. He is not only commissioned as a judge, but 
as a judge within his defined sphere of action. It would be an 
unheard-of thing within our judicial annals for one judge to go out 
of his district, and hold court of his own volition in another judge's 
district. I do not think any of my learned friends can adduce one 
mstance in legal annals of such an event. He never goes out of his 
district, unless he is sent by the order of his governor. 

Let us take the case of an officer of the army or navy. He is 
•conmiissioned, and he is sworn. He may be regarded in the light of 
a more general officer than in the case of a judge ; but he is com- 
missioned, he takes an oath, and that oath is, that he will support 
the constitution of the country whose officer he becomes, and he 
swears to obey the articles of war — ^in other words, the discipline of 
the body or corps to which he is admitted. Now, as to discipline, it 
is unnecessary for me to speak to this Court, an intelligent body, of 
the necessity of discipline. We all know that an army could not sub- 
sist five minutes without discipline. We all know that an army in 
which the sense of discipline is lost is the most unreliable of human 
things. A mob, or a disorganized army, is a terrible object. In its 
i'ight it will tear down and destroy. All sense of order being gone, 
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and each one seeking to save himself, to act for himself, and as he 
sees best, produces a dreadful condition. 

Now, this reverend defendant, when he became an officer of this 
Church, swore to abide by the articles of its war ; his war was the 
Avar of his Master on this earth, and to be carried on according to the 
canons and laws established by the same. Something may be said, 
and has already been said, by the counsel on the other side, in refer- 
ence te a distinction that is to be drawn, and can in many instances 
properly be drawn, between things mala in se, and things mala 
prohibita — things evil in themselves, and things only evil because 
prohibited. It is very true that, in the eye ©f the human legislator, 
-when he* comes to regard the outlying field of law, and to consider 
from whence law proceeds, that regarding the revealed law of God, 
the Ten Commandments, as the source of all law, he will make a dis- 
tinction between those crimes which God has forbidden to be com- 
mitted and those things which only the human legislature in its 
"wisdom sees fit to forbid. But when a court, sitting, as this Court 
is, for judgment upon an alleged offense committed against the law, 
they will see that this rule can not properly be applied to a case of 
this kind. What the officer does is vastly more important than what 
the private does. The private may skulk to the rear, may save him- 
self from a threatened death, and he escapes, he is lost in the crowd; 
but the officer who is appointed to lead, when he seeks to desert, or 
when he violates discipline or duty, his example becomes an evil of 
the first character. The evil is not confined to himself. The army 
is not demoralized by seeing one man who carries a musket desert, 
but it is demoralized at the sight of one who has sworn to do his 
duty, and to lead in the van, turning around and abandoning or 
violating his duty. His example brings about a general panic and 
condition of disorder in the corps to which he is attached. 

I would allude briefly to one or two circumstances connected with 
this ministration. I refer the Court to the testimony of Rev. Dr. 
Tifl^ny, the pastor of St. James's M. E. church. Tiie passage I would 
quote occurs just before the commencement of our cross-examination. 
Being asked, " On that Sunday what arrangements were made as to 
the persons who should officiate and preach ?" he replied, " I reach- 
ed New-Brunswick on Saturday afternoon, the 13th of July, coming 
to supply the pulpit during the month. On arriving, I was in- 
formed by an officer of the church of the respondent's presence in the 
city, with the intention of officiating and preaching in St. James's 
M. E. church the next day. I was further informed that he had been 
invited earlier in the season, a day even having been fixed. Being 
unable, however, to come, he had now come to spend a few days of his 
vacation with his parishioners at their summer residence, and I was 
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Sana — because by his person the Chnrcb, which is an invisible body, 
is represented, and he is in himself a body corporate, in order to 
protect and defend the rights of the church which he personates by 
a perpetual succession." 

This is the view that I have sought to present to the Court, that 
this respondent is to be regarded as an officer violating a rule of dis- 
cipline. In closing these remarks, I would ask to be pardoned a few 
suggestions in respect to the analogies of every-day life. I think I 
have shown to this Court satisfactorily that this respondent is to be 
regarded as an officer. Then let us consider what are the duties and 
obligations of an officer/ as so viewed, not only in the Church but in. 
other professions. We will take the case of a judge ; my learned 
friend (Mr. Fullerton) having occupied that distinguished position 
will probably be much interested. He, the judge, is either elected, 
as under our present system, or appointed, as in ancient times. He 
was appointed not a judge at large. The lowest order of judges in 
point of dignity, as known in the law, are justices of the peace. 
They are not justices of peace for the State of New- York ; they are jus- 
tices for the particular district within which they are to act. When 
we come to the next higher order of judgeship, we find that the 
•county judge is appointed for his county. When we come to the 
judge of the Supreme Court, we find that he is appointed or elected 
to his district — ^his field of labor being defined and connected insepa- 
rably with his office. He is not only commissioned as a judge, but 
as a judge within his defined sphere of action. It would be an 
unheard-of thing within our judicial annals for one judge to go out 
of his district, and hold court of his own volition in another judge's 
district. I do not think any of my learned friends can adduce one 
mstance in legal annals of such an event. He never goes out of his 
district, unless he is sent by the order of his governor. 

Let us take the case of an officer of the army or navy. He is 
•conmiissioned, and he is sworn. He may be regarded in the light of 
a more general officer than in the case of a judge; but he is com- 
missioned, he takes an oath, and that oath is, that he will support 
the constitution of the country whose officer he becomes, and he 
swears to obey the articles of war — ^in other words, the discipline of 
the body or corps to which he is admitted. Now, as to discipline, it 
is unnecessary for me to speak to this Court, an intelligent body, of 
the necessity of discipline. We all know that an army could not sub- 
sist five minutes without discipline. We all know that an army in 
which the sense of discipline is lost is the most unreliable of human 
things. A mob, or a disorganized army, is a terrible object. In its 
inght it will tear down and destroy. All sense of order being gone. 
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and each one seeking to save himself^ to act for himself, and as he 
sees best, produces a dreadful condition. 

Now, this reverend defendant, when he became an officer of this 
Church, swore to abide by the articles of its war ; his war was the 
war of his Master on this earth, and to be carried on according to the 
canons and laws established by the same. Something may be said, 
and has already been said, by the counsel on the Other side, in refer- 
ence te a distinction that is to be drawn, and can in many instances 
properly be drawn, between things mala in se, and things mala 
prohibita — things evil in themselves, and things only evil because 
prohibited. It is very true that, in the eye ©f the human legislator, 
when he* comes to regard the outlying field of law, and to consider 
from whence law proceeds, that regarding the revealed law of God, 
the Ten Commandments, as the source of all law, he will make a dis- 
tinction between those crimes which God has forbidden to be com- 
mitted and those things which only the human legislature in its 
wisdom sees fit to forbid. But when a court, sitting, as this Court 
is, for judgment upon an alleged offense committed against the law, 
they will see that this rule can not properly be applied to a case of 
this kind. What the officer does is vastly more important than what 
the private does. The private may skulk to the rear, may save him- 
self from a threatened death, and he escapes, he is lost in the crowd ; 
but the officer who is appointed to lead, when he seeks to desert, or 
when he violates discipline or duty, his example becomes an evil of 
the first character. The evil is not confined to himself. The army 
is not demoralized by seeing one man who carries a musket desert, 
but it is demoralized at the sight of one who has sworn to do his 
duty, and to lead in the van, turning around and abandoning or 
violating his duty. His example brings about a general panic and 
condition of disorder in the corps to which he is attached. 

I would allude briefly to one or two circumstances connected with 
this ministration. I refer the Court to the testimony of Rev. Dr. 
Tifl^ny, the pastor of St. James's M. E. church. The passage I would 
quote occurs just before the commencement of our cross-examination. 
Being asked, " On that Sunday what arrangements were made as to 
the persons who should officiate and preach ?" he replied, " I reach- 
ed New-Brunswick on Saturday afternoon, the 13th of July, coming 
to supply the pulpit during the month. On arriving, I was in- 
formed by an officer of the church of the respondent's presence in the 
city, with the intention of officiating and preaching in St. James's 
M. E. church the next day. I was further informed that he had been 
invited earlier in the season, a day even having been fixed. Being 
unable, however, to come, he had now come to spend a few days of his 
vacation with his parishioners at their summer residence, and I was 
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told they would be gratified to have him officiate and preach the next 
day. Learning this, I called on the respondent at the residence of 
Mr. Christopher Meyer. So far as I had any authority, I tendered 
him the use of St. James's church the next day ^^ 

To do what ? 

" To hold such services as he might please." To hold such ser- 
vices as he (the respondent in this case) might please I Now, what 
did it please the respondent to do ? I speak of this merely as a cir- 
cumstance illustrating the case. He did, during the usual hours of 
divine service, according to the Episcopal Church, within a stone^s 
throw of the rectory of Christ Church, enter into the place of wor- 
ship of the Methodist Church, situated about 1700 feet from Christ 
Church, and there, in company with Rev. Dr. Tiffany, he proceeded 
to perform a service which the witnesses have characterized to you. 
That it was not the service of the Protestant Episcopal Church does 
not require any argument at my hands. It was a service in part. It 
approximated toward a service, but it was partly carried on from the 
Book of Common Prayer, altered, as two witnesses state — altering 
the absolution, and making it a prayer, in connection with the Lord's 
Prayer, and partly carried on by the intervention or means of the 
manual or book used in that pgtrticular congregation. He had an 
opportunity, according to the testimony of the Rev. Dr. Tiffany, of 
celebrating the divine worship of God according to the laws and 
usages of the Protestant Episcopal Church, and on that occasion he 
did not so perform that service ; but on the contrary, he perforpied 
another service, and one unknown to his Church. I brought out on 
cross-examination the further fact (not that I think much or great 
stress need be laid upon the same, but still as illustrating the case) 
that this reverend respondent did not appear either in surplice or 
gown, which is, to say the least, according to the usage of our 
Church. I do not suppose that censure should needlessly be cast 
upon this gentleman for the non-use of these robes ; but still it is a 
circumstance, taken in connection with the other circumstances of the 
case, which may have its weight and importance. 

I shall content myself with simply reading the canon of this 
Church, which we claim has been violated by the respondent, in con- 
nection with the argument I have made, leaving it to my learned as- 
sociate to elucidate the same. This is the canon on which the 
respondent is presented : 

" No minister belonging to this Church shall officiate, either by 
preaching, reading prayers, or otherwise, in the parish or within the 
parochial cure of another clergyman, unless he have received express 
permission for that purpose from the minister of the parish or cure. 
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or, in his absence, from the church-wardens and vestrymen, or trustees 
of the congregation, or a majority of them. 

" Where parish boundaries are not defined by law, or are not 
• otherwise settled, they shall, for the purposes of this section, be de- 
fined by the civil divisions of the State as follows : Parochial boun- 
daries shall be the limits, as now fixed by law, of any village, town, 
township, incorporated borough, city, or the limits of some division 
thereof which may have been recognized by the bishop, acting with 
the advice and consent of the standing committee, as constituting 
the boundaries of a parish. 

" If there be but one church or congregation within the limits of 
such village, town, township, borough, city, the same shall be deem- 
ed the parochial cure of the minister having charge thereof." 

That is, the city shall be deemed the parochial cure of the minis- 
ter having charge thereof. 

" If there be two or more congregations or churches therein, it 
shall be deemed the cure of the ministers thereof; and the assent of 
a majority of such ministers shall be necessary." 

One of the witnesses for the defense, the Rev. Dr. Tyng, has given 
his definition of what he considers a parish, stating that, even if a 
school-house leaned and rested agftinst the edifice of St. George's 
Church, and that a minister of the Protestant Episcopal Church came 
into that school-house and there officiated, he should not consider it 
an intrusion upon his parish. That is a very restrictive view of a 
parish, and I submit, with all respect to this Court, not the view you 
can take of it. He abnegates his authority as conferred upon him 
by law and the Church. He is the overseer, or supervisor, or, as the 
law terms him, the rector or governor of his parish and in a certain 
sense responsible for its good order and the worship carried on in it. 

Many persons are apprehensive for the safety of republican gov- 
ernment, taking their stand-point of view from the city of New- York. 
When they look at the well-known corruptions, disorders, and dis- 
honesties that are exhibited from day to day in this city, they lose 
faith in a republican form of government. That is because they limit 
their view to the city ; they do not cast their eye out abroad to the 
whole surface of the land. They do not regard the action of our 
churches and our schools and the free intercourse in God's healthful 
air of the country, in the bringing up and educating the large body 
of citizens who control our destinies and the welfare of the country. 
They look simply at the city, and in so doing they limit their vision 
to a very small compass, and the judgment that they form is cor- 
respondingly cramped and narrow. Looking out upon the various 
parishes of the Protestant Episcopal Church, we may well see that 
this definition of a parish claimed by the respondent, would not be 
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pnitable ; it might perhaps be more applicable in a large city like 
New- York ; but it is not the definition for a city, where according 
to the canon of the Church, two ministers of the Church are only 
resident. 

I hardly deem it necessary, but still at the close of my argument 
I ask leave to read the 34th Article of Religion : "It is not necessary 
that traditions and ceremonies be in all places one, or utterly like; 
for at all times they have been divers, and may be changed according 
to the diversity of countries, times, and men's manners, so that nothing 
be ordained against God's word. Whosoever, through his private 
judgment, willingly and purposely, doth openly break the traditions 
and ceremonies of the Church, which be not repugnant to the word 
of God, and be ordained and approved by common authority, ought 
to be rebuked openly, (that others may fear to do the like,) as he that 
offendeth against the common order of the Church and hurteth the 
authority of the magistrate, and woundeth the consciences of the 
weak brethren. 

" Every particular or national church hath authority to ordain, 
change, and abolish, ceremonies or rites of the Church, ordained only 
by man's authority, so that all things be done to edifying." 

If it is designed by any person within the great body of the Pro- 
testant Episcopal Church to work a change in this canon, under which 
the presentment is made, the proper course will be for them to send 
their delegates to the General Convention of the Protestant Episcopal 
Church, therein to set forth and show their reasons for the change 
sought to be introduced ; and if that body, having charge of the 
formation of the canon of the Church, the addition of new and the 
amendment of old, see fit, they can secure the change that they 
desire. But they can not do it in the mode which they have seen fit 
to adopt. 

ARGUMENT 6f MR. PARKER. 

May it please the Court : When we consider the nature of the 
charge which this respondent meets here, we can not be surprised at 
the interest which in this case pervades the public mind, which from 
day to day has crammed this little house, and which has elevated this 
Court, and all who take part in these proceedings, into the gaze of all 
men. No other case with which I have ever been acquainted, has 
had so great a hold upon the minds of the public, in and out of the 
Church, as this which we are now trying ; and it seems to me that that 
is not to be wondered at. What is this respondent charged with ? 
He is a minister of the Gospel. Is he charged with any ofl^ense 
against the law of God or the laws of society ? Is he charged with 



TRIAL OF THE BEV. STEPHEN H. TYNG, JR. 141 

having said or done any thing injurious to the cause of the Gospel, 
or to the Church ; or even injurious to the clergymen who complain 
of him ? The charge is that, being a minister of the Gospel, he 
preached the Gospel ; that, being a minister of the Church, he preached 
the Church ; that he carried it, with its incomparable Liturgy, to those 
who but for him had it not, or at least had it not in the perfection in 
which he placed it before them. And although he was compelled, by 
the necessities of the occasion, not to ask responses from those who 
had no books with which to make them, and even to omit the Litany, 
which he would have loved to use before that or any other congre- 
gation that might assemble, although compelled to make these omis- 
sions from want of the aids to those devotions which the presence 
of the Book of Common Prayer among our own congregations gives, 
yet he did not violate the canon to which the learned gentleman who 
has just closed, (Mr. Logan,) alluded; he obeyed it — he used the 
Book of Common Prayer. Take the language of the canon, and 
analyze it as you will, he performed every thing that was incum- 
bent upon him. Ay, it is for preaching the Gospel, and for carry; 
ing the Church with him and preaching it, that he stands now be- 
fore this Court and the country an accused instead of an applauded 
man. (Applause.) And all the h^rm that he has done, all the of- 
fense he has committed, is that he did not preach the Gospel and the 
Church with the consent of Rev. Dr. Stubbs, or of the Rev. Dr. Boggs 
(laughter) — gentlemen who know that when I mention their names I 
do it with no disrespect. They are my friends. I can truly say that 
I love them personally ; but I can likewise say that I think they have 
here committed a grand ecclesiastical blunder. I can say that to them 
as churchmen and as men of the Gospel. Had they, instead of taking 
this course, aided Mr. Tyng in carrying their Church to that congre- 
gation of Methodists — ay, aided him, even if they thought that he 
might be able to do it every Sunday of his life, what would have 
been the result ? Might, it not haye been the bringing of a whole • 
congregation at once into the fold which they and we regard as the 
true fold of Christ? We are not informed upon what topic the 
respondent preached in that Methodist church. It may be that he 
preached the Church directly ; that he advocated its form of church 
government ; that he quoted to those Episcopal Methodists, Wesley, 
their great founder ; that he implored them to return to the ark 
from which they had gone out ; that he taught that it was their duty 
to leave the church in which they worshiped, and to go to the church- 
es of these very complainants, and follow their teachings. (Laugh- 
ter.) In the absence of any proof on the part of the learned pre- 
sentors, as to what was said by the respondent on that occasion, we 
have a right to regard this topic as more consonant with his duty 
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than any other, and to insist that he stands here on trial, entitled 
to the presumption that he did all that it was his duty and that he 
thought it was hest to do. That would be the presumption of chari- 
ty, and it is also the presumption of law. This is a criminal court ; 
you are here administering penal law ; and the accused has a right to 
every presumption in favor of his innocence ; and this Court is to 
regard him as having done in that Methodist church just what the 
most righteous, the most eloquent, the most judicious man could have 
done. They are right in concluding, at any rate, that, according to 
his means and his ability, he did, then and there, all he could for 
Christ and Ills Church. But all this makes no difference. The 
charge still comes back : " You did this without first obtaining the 
express permission of these two clergymen, and therefore you are an 
ecclesiastical felon !" The Episcopal Church in the United States 
was organized in 1786. From that time to this, no tribunal has been 
convened to try a man for offending against this canon, whose case 
was like this. 'No wonder that the community stand puzzled, if not 
amazed. Can they believe the thing in earnest ? Punish a minister 
for preaching the Gospel ! Punish an Episcopalian for carrying his 
Prayer-Book to a congregation of Methodists — a spot where the Lit- 
urgy in its perfection is welcome only as a guest, and not as a daily 
companion ! I wish to fasten the attention of the Court upon this 
peculiarity of the offense charged — that it is one which has no possi- 
ble bad motive — no motive of injuiy to another — no motive of inter- 
fering with another, or with his rights. Messrs. Stubbs and Boggs 
had no right to preach to that Methodist congregation, or to officiate 
in that church. Had they gone there and endeavored to exercise 
their office as they do in their own parishes, the law of the land would 
have ejected them. They could go anywhere else in the city except 
in such places, and rightfully exercise their office. They could stand 
in the open air and preach and pray, and do it of right. But here, 
within this one hundred feet square, they could not go, except by 
invitation. Hence, no right of theirs was interfered with. And the 
construction of the canon asked for by the presenters is that, though 
they had no right which was interfered with, a brother minister 
could not accept the invitation of those who had the control of that 
Hpot, and 'go there and exercise his right — rather say, perform his 
duty of preaching the everlasting Gospel in that church, without 
** tluur express permission." I make these general remarks in the 
out Not of this discussion ifot without design. They contain the ker- 
\\\\\ of my view of the defense. "We say that, though the letter of 
1(^)91 v^unon may cover the act charged, yet correct interpretation will 
Vis'^l U^ohule it; that the canon was designed to prevent no such con- 
^.^x^ i thrtt it was passed to protect the clergy and the Church from 
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injurioas rivalry, invasion, and interference — injurious to the clergy 
"by robbing them of their flocks and of their scanty income ; injurious 
to the Church by dividing the exertion of its strength. "We say that 
any other interpi'etation will stultify the legislation of the Church ; 
•will impose penalty where the desert is reward ; will make the Church, 
-whose only office is the preaching of the Gospel, restrain that preach- 
ing simply for the sake of doing so. Before proceeding to discuss 
the subject at large, I wish to say a word or two on a topic hinted at, 
and respecting which some harsh things have been said — I was going 
to say almost the only harsh things that have fallen from the very 
courteous and dexterous counsel on the other side, in regard to the 
respondent — I mean the charge of discourtesy. And my first obser- 
vation is, that this charge ha.s nothing to do with the case. The canon 
was not passed to favor professional etiquette. Such a motive seems 
to be preposterous. No laws of the land haVe any such motive ; and 
the laws of the Church — -a body existing for the protection of the 
highest interests of man — are prompted by reasons of more conse- 
quence than the preservation of simple politeness between one minis- 
ter and another. The only motive rightly to be assumed as actuat- 
ing the legislation of the Church, is the preaching of the glad tidings, 
and, next to that, the dissemination of the Church's shapely scheme 
of doctrine, and the increasing of the love and regard of all men for 
what we deem her incomparable Liturgy. Professional politeness ! 
The Church of the living God pass solemn canons in order to humor 
the whims and follies of such ministers as make much of personal 
dignity, and are thinking not what is due to the Gospel, but what is 
due to themselves ! The simple supposition, it seems to me, insults 
the dignity of a Church whose formulas blaze with Jesus Christ 
and Him crucified, and in whose sight ministers are little — the spread 
of the Gospel every thing ! 

My second remark is, that courtesy to another, though most com- 
mendable and desirable, is not the highest duty. The first, last, 
perpetual duty of God's minister is to preach the Gospel. He is not 
a true minister — ^has not risen to a right estimate of his calling — who 
has not ever sounding in his ears and beating in his heart the thrill- 
ing words, " Woe is me if I preach not the Gospel I" If any souls 
desire the Gospel at his mouth, he is called to them, just as Peter 
was when praying on the house-top. And even had the respondent 
applied, as it seems courtesy would dictate, to the reverend clergy 
of New-Brunswick for permission to officiate for the congregation 
which invited him, and been refused, I hold it would still have been 
his duty, with his view of the canon in question, to go there and 
preach the Gospel ; and I hold that he takes the right view of the 
janon. Did his Saviour stand on ceremony when invited to the 
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synagogue ? But let me farther remark, it was not Mr. Tyng but 
Dr. Stubbs who >yas discourteouB, if there was want of courtesy any- 
where. Mr. Tyng was on his vacation. This congregation was 
without a pastor. A leading member of it was a parishioner of Mr. 
Tyng, resident half the year here. Mr, Tyng was asked to preach 
to this people. The able advocate for the presentors (spite of his 
disavowal) imputes to Mr. Tyng a motive of which he is incapable — 
one, certainly, of which he ought to be — and therefore one which no 
man has the right to impute to him. Not because he had an itching 
tongue, but because he deems preaching God's word his duty, did 
ho go. lie was, it seems, advertised. This was none of his doing, 
nor did he know it. Now, what was Dr. Stubbs's duty ? To com- 
plain of him forthwith to the bishop ? to send him his sexton with 
a note forbidding him, after he knew this arrangement had got pub- 
licity, and when Mr. Tyng could *not, with his views of his rights and 
his duties, withdraw — when no man could have withdrawn ? — then 
to leave his own parish and go to Princeton, out of the reach of ex- 
planation or remonstrance ? Or was it not his duty personally to 
visit this reverend brother, with whom he had had a " very friendly 
conversation," (laughter,) learn how it was he was there, expostulate 
with him, if need be, as friend with friend and one servant of Christ 
with the other, and see if they could not agree on the proper course, 
under the circumstances, to be adopted ? This is what I think he 
ought to have done — what the spirit of the Gospel required ; and 
had he done this ; had he heard from Mr. Tyng how the visit oc- 
curred ; that he had no idea that the canon required consent ; that 
his sole desire was to do his duty ; that, advertised as he was, he 
could not withdraw, I know that my excellent friend, Dr. Stubbs, 
would have gone to my other friend, Dr. Boggs, and said, *'Let him 
go on ; it may save souls ; it may even increase the Church ; at any 
rate, accidents have made it impossible for him not to go on." And 
so they would have saved this trial, and " done unto others as they 
would should be done unto them;" and so this respondent would 
have been allowed quietly to serve the Church, and Dr. Stubbs, and 
the Gospel, all at once. (Laughter and applause.) With these pre- 
liminary remai'ks, I come directly to the subject in hand. The ques- 
tion before the Court is not one of fact. It is not whether the act 
described in the specification was committed by the respondent, nor 
whether, in the mode of committing it, he erred, but whether, if it 
were, the charge is proved. It is a question of law, not of fact. We 
deny breaking the canon by what we did, and the Court i? to say 
whether our conduct is a breach of it. In other words, they are to 
expound and construe this canon, and to determine what is its mean- 
ing. 1 need not say that this is a most responsible duty. It is the 
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first time in seventy-five years, so far as I am informed, that such an 
exposition as is here sought for was ever asked by any one, of any 
organized tribunal. That conduct exactly like that of the respon- 
d.ent has often occurred, must be admitted. The well-known case 
of the late Dr. Johns, in Baltimore, is one that occurs to me — notable 
"because it was not neglected, but was sought to be prevented, and 
his conduct reprehended by his diocesan in another way. 

The facts attending that case were these : Dr. Johns was adver- 
tised, or somehow announced to be about to preach to a Methodist 
congregation. Bishop Whittingham thought he had better not. 
XJnder his views of what was his duty, the Bishop addressed a note 
%o Dr. Johns, remonstrating with him and calling on him to obey 
the godly admonitions of his diocesan. Dr. Johns thought that his 
rights were different from what the Bishop thought they were, and 
insisted upon performing what he thought his duty, by preaching to 
that congregation, and did so. Then the matter came before the 
Standing Committee — brought there by the Bishop. That commit- 
tee never presented it. The facts were all before them. It was 
just such another case as this, the offense, however, being accom- 
panied with the additional fault of disobedience, or disrespect, if you 
please, to the Bishop's view. The matter was the subject of debate 
in the convention. The report of the Standing Committee was 
against Dr. Johns, but they never prosecuted him. That case is the 
nearest that such a matter has ever come to a trial, so far as I am 
advised, with the solitary exception of the case of the. Rev. Dr. 
Tyng, mentioned in his evidence last evening — a case to which I 
allude because it seems to me so beautifully to illustrate the want of 
applicability of this canon, the absurdity — perhaps I am justified in 
using so strong a term — of construing the canon in such a way as to 
prohibit an act like that. Dr. Tyng was a visitor at Schooley's 
Mountain ; and about three miles off from the mountain, at Hacketts- 
town, an effort was then made (which, I believe, is still nothing more 
than an effort, if it be even that) * to build an Episcopal church. 
There was a missionary there in the town, who was in the habit of 
holding services at times at the Heath House. Dr. Tyng was a 
guest at that house. He received an invitation, as he states, coming 
from and through this other clergyman, to preach at that house ;: 
but, after that invitation and the express permission thus given, the 
clergyman, for some reason, moved his quarters,- and said that the 
services must be held at Belmont Hall, and not at the Heath House.. 

ISTow, here at once is raised another question. Express permis- 
sion having been granted, can it or not be withdrawn? How long 
does the power of the man who is to say whether another minister 
IS to officiate or not, to continue? Can he come in while the other 
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minister is actually officiating and say, *' I withdraw my permission" ? 
If not, why not ? For every syllable that is uttered is an " officiat- 
ing" — a reading of prayers or preaching. This seems a necessary 
consequence from the construction of the canon that is called for by 
the presentors here ; but it all melts into thin air before what we 
hold to be the proper construction of the canon. 

That case came before the Standing Committee, and there was an 
end of it — it never came to trial. 

Other cases are well known to the numerous clergymen before 
me. I need but refer for an instant to the evidence of Dr. Muhlen- 
berg, to that of Dr. Newton ; indeed, to the evidence of nearly all 
the witnesses examined here, for instances of conduct similar to this ; 
and, had we had opportunity, at least one Right Reverend Bishop of 
the Church, one of the oldest, one of the most revered, might have 
been brought here to say exactly what they said. Numbers of such 
cases have occurred, and yet this is the first trial for an offense of 
this sort Nay, it is even said that there are known to different mem- 
bers of this Court cases where the same sprt of conduct was sought 
to be prosecuted as uncanonical, but was, after' application to proper 
authority, not even presented. If all this be true, the importance of 
the present occasion and the responsibility of this Court are much 
enhanced, while a powerful argument for the respondent springs up 
at the very outset. How can what he has dona be contrary to the 
canon when, for seventy-five years, though often done before, not even 
has a court met to try an alleged offender ? 

The question, I repeat, is one of law only. And it is the task of 
this Court to expound that law. It is to be regretted that its expo- 
sition must necessarily be so wanting in authority. Not even in this 
diocese can it be a completely controlling precedent. There is no 
court ecclesiastical who can establish a law by precedent. And hence 
results a propriety which I would most respectfully urge, that the 
leaning of this tribunal should be strongly toward an acquittal ; 
since, as the canon is one of the whole Church, the unseemly sight 
may be presented that what is crime in New- Jersey should be virtue 
in Massachusetts or Virginia. And if such a thing be possible, it 
were best to give the respondent the benefit of doubts, and let the 
General Convention, ere long to convene, put all question on this 
subject to rest. 

I remark, then, as a first proposition, that the canons in question 
can not have such an interpretation as to extend to all cases within 
their words. Consider the words of the law. They refer, first to 
certain acts to be done; second, to a consent, the want of which 
criminates those acts. What acts? "No minister shall officiate 
either by preaching, "^ ^ding prayers, or otherwise." The acts are 
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criminal, not because of the protest of the resident clergyman, but 
"because of the want of their express permission ; and, therefore, if 
the evidence given here of protest was relevant at all, it was only as 
a portion of the circumstances, and, perhaps, in aggravation of the 
offense. "Preaching" is "proclaiming;" "publishing in religions 
discourses ;" " pronouncing a public discourse on a religious subject" 
** What ye hear in the ear, that preach ye on the house-tops." That 
is, proclaim it. " The Lord hath anointed me to preach good tidings 
to the meek," said Isaiah. "Then Philip (seated by the eunuch) 
"began at the same Scripture, and preached unto him Jesus." " He 
preached to the spirits that were in prison." It may be in public or 
private. It may be of Christ, or any thing religious. It may be to 
a congregation or ,one individual. The Christian religion covers 
all moral duties, A lecture on temperance, on obedience to lawful 
authority, on truthfulness, on church government, on the life of 
Christ, on Paul, on Peter, on Popery, or Methodism, whether on Sun- 
days or week-days.— all is preaching. Does this Court believe that 
all this is forbidden by this canon? So, again, with "reading 
prayers." "What prayers? When? How? Where? A minister 
" reads prayers " in my family. Does he not " officiate " by " read- 
ing prayers" ? Or, on a sudden emergency, when solemnity oppresses 
a crowd, he says, " Let us pray," and he repeats the prayers of the 
Church ; or, kneeling beside a sufferer on a railroad train, he com- 
mends his soul to God ; or, called on at a charity, he invokes God's 
favor ; or, at the commencement of a college, or at the meeting of 
a legislature or a convention, or on a visit to some jail or almshouse, 
does he not officiate ? 

Later canons increase the force of this opening remark. As the 
law now stands, every single act coming within the literal meaning 
of the words used is unlawful unless the minister performing it has 
received express permission for that purpose from the minister of the 
parish or cure ; and when parish boundaries are not defined by law, 
or settled by diocese authority, they shall, for the purpose of this 
section, it is claimed, be defined by the civil divisions of the State — 
namely, cities, villages, etc. — and if there be two or more congrega- 
tions therein, such shall be deemed the cure of the ministers thereof, 
and the consent of the majority of such ministers shall be necessary. 
Enforce this canon literally, and observe the absurdities it requires. 
Dr. Stubbs is invited to preach here next Sunday. Before doing 
so, will he obtain the express permission of a majority of all the min- 
isters of the Church resident in the city of New- York ? If not, will 
he be presented ? Dr. Stubby may be acceptable to some congrega- 
tion here who seek a clergyman, either as a supply or a rector ; will 
he get the express permission of a majority of the clergymen of the 
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Church in the city of New-York, before he accepts the invitation? 
If not, is he not a criminal ? Should one of this reverend Court be 
invited by either of the others to officiate for him next Sunday, could 
he do it without the express permission of a majority ? In New- 
Brunswick, Drs. Stubbs and Boggs are the only ministers of this 
Church. One of them wishes one of this Court to preach for him ; can 
he lawfully do it unless the other likewise consent ? One of you has 
a brother, perhaps, resident in New-Brunswick. He falls sick, desires 
your services. You long to give them ; must you not first run to 
the houses of Messrs. Stubbs and Boggs and get their express per- 
mission ? (Laughter.) I don't wonder at the laugh. 

The Chairman. Nor do I wonder at it ; but I wish that we might 
have better order in the Court. 

Mr. Pabksb. I do not wonder at the laugh, and I am pleased that 
the Chairman agrees with me. (Laughter.) I am sure he can not 
but see that when a literal interpretation is given to this canon, it is 
sheer nonsense. (Renewed laughter.) Or, perhaps, you have a 
sister there who belongs to the Methodist denomination, and who is 
about to be married; she desires you to join her in holy matrimony; 
must you first get the express permission of Messrs. Stubbs and 
Boggs ? Or, suppose a marching regiment stops in New- York, its 
chaplain an Episcopal minister. Can he officiate as required by his 
military duty without consent of the majority? Or, suppose the 
chaplain of Fort Hamilton is of the Church. He- has no parish. 
The parish is the township, and there is a church. Must he have the 
express permission of the minister of that church to do his duty ? 
Or, if the respondent were elected chaplain of Congress, or re- 
quested to officiate there, (as I believe he has done since this pro- 
<ieeding began,) or at Albany were asked to " officiate " in the Legis- 
lature, could he do it unless he first got permission ? You can not 
say that these acts would never be reprehended. If the canon is to 
be literally enforced, they break it ; and if they do, they ought to be 
reprehended. You can not say that no court would convict in such 
cases ; that is nothing but saying, if the literal interpretation be true, 
that the Court would depart from their duty. What will you say ? 
Especially in such cases as these supposed, when the army regula- 
tions and the duties of a chaplain require performance of official ser- 
vices by an Episcopal minister, will you not say that the civil power 
here intervenes, and takes the place where he officiates, for the time 
being, out of the " parish or cure " of the resident clergyman ? Cer- 
tainly it does. "Whatever the canons say, the law of the land forcibly 
intervenes and makes the hundred or four hundred feet square wherein 
the chaplain officiates, no part of the parish. And so, we contend, 
that the occupation of the spot of ground where the Methodist 
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church stands, forcibly snatches so much from the bounds of the 
*' parish," and that, officiating there is not uncanonical. The law 
makes that the ecclesiastical property of others, and the canon can 
not be interpreted so as to override the law ; nay, the canon must be 
interpreted in consonance with the law. 

This much I will say, on this review of the canon, no rational 
mind can ever believe that the law-making power meant this canon 
to be applied literally according to the full extent of the words used. 
Can I not say that ? I know I have prejudices to assail, prejudices 
of a long life ; prejudices that are not peculiar in this place, but are 
largely shared elsewhere ; prejudices that are natural — ^it is so easy 
to say and to think, ** Here are the words : what more do you want ?" 
But there are many cases (I,shall have the pleasure of showing some 
of them to this honorable Court) where it is decided that that is not 
a sufficient rule of interpretation, and that you do want a good deal 
more than the words in order to determine the meaning of the law, 
and whether an offense has been committed. 

I proceed to say, under the second general head of remark, the prin- 
ciples of law, acknowledged everywhere, require that, in enforcing this 
canon, its words must be restricted from their general signification, and 
bear a construction according to the intent of its makers. I invoke here 
the following rules,well known to the profession, and to those who, in 
some respects, are almost above the profession, statesmen, ministers 
plenipotentiary, and treaty makers : 1. Penal statutes must be con- 
strued strictly; 2. Laws must be interpreted so as not to impute 
absurdity to a legislature ; 3. Laws must not be interpreted so as to 
cause the legislature to make a laudable act, or one not per se repre- 
hensible, criminal ; 4. The laws of a church must be interpreted so 
as to attain her ends — the Gospel's and her own extension ; 6. Thi 
letter of the law must be so enlarged as to reach the mischief it seeks 
to remedy, or restrained so as not to make that penal which is not 
within such mischief. 

I must beg the attention of the Court, even at the risk of weary- 
ing them somewhat, while I read some authorities on this subject, 
I quote from VattePs rules of construction, found in Sedgwick on 
Statutes, from page 266 to page 310 — though I am not going to read 
all that. (Ijaughter.) 

^^Mestrictive interpretation^ which is the reverse of extensive inter- 
pretation, is founded on the same principle. As we extend a clause 
to those cases which, though not comprised within the meaning of 
the terms, are nevertheless comprised in the intention of that clause, 
and included in the reasons that produced it, in like manner we re- 
strict a law or promise, contrary to the literal signification of the 
terms — our judgment being directed by the reason of that law or that 
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promise ; that is to say, if a case occurs to which the well-known rea- 
son of a law or promise is utterly inapplicable, that the case ought to 
be excepted, although, if we were barely to consider the meaning of 
the terms, it should seem to fall within the purview of the law or 
promise. 

" It is impossible to think of every thing, to foresee every thing, 
and to express every thing ; it is sufficient to enounce certain things 
in such a manner as to make known our thoughts concerning things 
of which we do not speak; and, as Seneca, the rhetorician, says, 
there are exceptions so clear that it is unnecessary to express thcncL 
The law condemns to suffer death whoever strikes his father : shall 
we punish him who has shaken and struck his father to recover him 
from a lethargic stupor ? Shall we punigh a young child, or a man in 
a delirium, who has lif\ed his hand against the author of his life ? In 
the former case, the reason of the law does not hold good ; and to the 
two latter, it is not applicable. 

" We have recourse to restrictive interpretation in order to avoid 
falling into absurdities. A man bequeaths his house to one, and to 
another his garden, the only entrance into which is through the house. 
It would be absurd to suppose that he had bequeathed to the latter a 
garden into which he could not enter ; we must therefore restrict the 
pure and simple donation of the house, and understand that it was 
given only upon the condition of giving a passage to the garden. 

'* When a case arises in which it would be too severe and too pre- 
judicial to any one to interpret a law or a promise according to the 
rigor of the terms, a restrictive interpretation is then also used, and 
we except the case in question, agreeably to the interpretation of the 
legislature, or of him who made the promise ; for the legislature in- 
tends only what is just and equitable ; and, in contracts, no one can 
enter into such engagements in favor of another as shall essentially 
supersede the duty he owes to himself. 

" We have said above that we should take the expressions in the 
sense that agrees with the subject or the matter. Restrictive inter- 
pretation is also directed by this rule. If the subject or the matter 
treated of will not allow that the terms of a clause should be taken 
in their full extent, we should limit the sense according as the subject 
requires. Let us suppose that the custom of a particular country 
confines the entail of fiefs to the male line, properly so called ; if an 
act of enfeoffment in that country declares that the fief is given to a 
person for himself and his male descendants, the sense of these last 
words must be restricted to the males descending from males ; for the 
subject will not admit of our understanding them also of males who 
are the issue of females, though they are reckoned among the male 
descendants of the first possessor. 
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"When the provisions of a law or a convention are plain, clear, 
determinate, and attended with no doubt or difficulty in the applica- 
tion, there is no room for any interpretation or comment. The pre- 
cise point of the will of the legislature, or the contracting parties, is 
what we must adhere to. But if their expressions are indeterminate, 
vague, or susceptible of a more or less extensive sense — if that pre- 
cise point of their intention can not, in the particular case in question, 
be discovered and fixed by the other rules of interpretation — we 
must presume it, according to the laws of reason and equity ; and for 
this purpose it is necessary to pay attention to the nature of things 
to which the question relates. There are certain things of which 
equity admits the extension rather than the restriction ; that is to 
Bay, that, with respect to those things, the precise point of the will 
not being discovered in the expressions of the law or the contract, it 
is safer, and more consistent with equity, to suppose and fix that 
point in the more extensive than in the more limited sense of the 
terms — to give a latitude to the meaning of the expressions, than to 
restrict it. These are the things called favorable ; odious things, on 
the other hand, are those of which the restriction tends more certain- 
ly to equity than the extension. Let us figure to ourselves the inten- 
tion or the will of the legislature, or the contracting parties, at a fixed 
point. At that point precisely should we stop, if it be clearly known ; 
if uncertain, we should, at least, endeavor to approach it. In things 
favorable, it is better to pass beyond that point than not to reach it ; 
in things odious, it is better not to reach it than to pass beyond it. 

" On the other hand, let us consider as odious every thing that is, 
in its own nature, rather injurious than useful to mankind. Those 
things which have a tendency to promote peace, a1*e favorable ; those 
that lead to war are odious. 

" Every thing that contains a penalty is odious. With respect to 
the laws, it is universally agreed that, in case of doubt, the judge- 
ought to incline to the merciful side ; and that it is indisputably be^ 
ter to suffer a guilty person to escape. Penal clauses, in treaties, lay 
a burden upon one of the parties ; they are, therefore, odious. 

" A degree of odium always attaches to penalties ; they may,, 
however, be viewed in a favorable light, on those occasions wheih 
they are particularly necessary for the safety of society." 

I call the attention of the Court now to other passages from this 
same book in relation to criminal statutes : 

" Sec. 6. If, however, the severity of the law is not a necessary 
and indispensable part of it, but it can be carried into effect by a 
milder interpretation and one more conformable to equity and natural 
justice, then this is to be preferred to the strict and harsh con- 
struction. 
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^' Sec. 6. It follows from the preceding redes, that we can not de- 
clare as a fixed and invariable rule, either that the strictness of law 
is to be followed against a more equitable interpretation, or the re- 
verse. Rigor becomes injustice when the law will bear an equitable 
interpretation; rigor should be practised when an equitable inter- 
pretation would defeat the law. Thus rigor or strictness is either 
an unjust and odious severity, contrary to the spirit of the law, or it 
furnishes a just but inflexible rule. These two ideas are never to be 
confounded; and the strict or the equitable cbnstruction ought to, be 
adhered to according to the rules here given. 

" Sec. 14. Laws, which favor what public utility, humanity, reli- 
gion, freedom of intercourse, {liberie des conventions^ and other sim- 
ilar interests regard favorably, as well as those intended to favor 
particular individuals, ought to be interpreted with all the liberality 
to which these interests are justly entitled, in an equitable point of 
view, and ought not to be interpreted severely, nor be applied in a 
manner calculated to prejudice the persons intended to be favored. 

"Sec. 15. Laws, which restrain natural liberty, as those which 
prohibit what is not of itself illicit, or which derogate otherwise from 
common right ; laws fixing the punishment of crimes and offenses, or 
penalties in matters of a civil nature which prescribe formalities that 
seem severe ; those which permit parents to disinherit children, and 
others of a similar character — ought to be so interpreted as not to 
extend their provisions to cases which they do not embrace; and, on 
the contrary, they should receive all practical mitigation of equity 
and humanity. • 

" Sec. 1 6. If any law or custom is established for particular reasons, 
contrary to other rules or to common right, it ought not to be applied 
•except to those cases for which it was expressly intended. 

"Sec. 19. If the doubts or dilficulties in regard to the interpreta- 
tion of a law or a custom are solved by an old usage which has ^xe^ 
the meanings, and which is supported by a uniform series of adjudi- 
cations, we should adhere to the usage, which is the best interpreter 
►of laws." 

The reason of the law or of the treaty — that is to say, of the 
-motive which led to the making of it, and the object in contemplation 
at the time — is the most certain clue to lead us to the discovery of 
its true meaning ; and great attention should be paid to the circum- 
stance whenever there is question either of explaining an obscure, 
^ambiguous, indeterminate passage in a law or treaty, or of applying 
It to a particular case. When once we certainly know the reason 
which alone has determined the will 'of the person speaking, we 
ought to interpret and apply his words in a manner suitable to that 
.reason alone. 
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Bat it is a dangerous abuse to go, without necessity, in search 
of motives and uncertain views, in order to wrest, restrict, or extend 
the meaning of a deed which is of itself sufficiently clear, and carries 
no absurdity on the face of it. 

" Acts of Parliament," says Lord Coke, " are to be so construed as 
no man that is innocent and free from injury or wrong, be by a literal 
construction punished or endangered." So in Maryland, it has been 
said that the intent and meaning of the makers should be followed, 
although it may seem to be contrary to the letter of the statute. 
** The words of an act," says the Supreme Court of the same State, 
** may be disregarded when that is necessary to arrive at the inten- 
tion of the law-makers, but not where the act admits of only one in- 
terpretation." So, too, in New- York, it has been said,*that such a 
construction ought to be put upon a statute as may best answer the 
intention the makers had in view ; and the intention is sometimes to 
be collected from the cause or necessity of such statute, and some- 
times from other circumstances; and whenever such intention can 
be discovered, it ought to be followed with reason and discretion in 
the construction of the statute, although such construction seems 
contrary to the letter of the statute ; and a thing which is within the 
letter of the statute is not within the statute, unless it be within the 
intention of the makers. 

The precise meaning of the rule will be best understood by a 
more minute reference to the adjudged cases, where a construction 
has been put on laws in opposition to their plain and positive 
language ; for it is perhaps more in this branch than any other that 
it may be said, that legal accuracy can not be obtained by any ab- 
stract rules, but only by impregnating, or, as it were, saturating, the 
mind with judicial decisions, and with that learning tempered by 
sagacity which so eminently distinguishes the English and American 
tribunals. 

Again, it has been said, that the words of a statute are not to 
be construed so as to extend beyond the mischief contemplated by 
the' act, where such construction would be injurious to third per- 
sons. So, where an English statute directed in regard to ecclesias- 
tical leases, that all leases therein specified should be utterly void and 
of none effect^ to all intents^ constructions, and purposes ; yet, upon 
the ground that the object of the statute was to prevent the impover- 
ishing of the successor, it was held that a lease by a dean and chapter, 
though within the act, was good during the life of the dean. 

So, where an English statute, 26 Geo. III., c. 60, sec. 17, declared 
that a bill or other instrument of sale of a vessel, which did not re- 
cite the certificate of registry, should be utterly null and void to all 
intents and purposes, it was held that where a bill of s^le transferred 
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a ship by way of mortgage without redting the certificate of registry, 
the iDstrument should be treated as void so far forth as it was meant 
to convey the property in the ship ; but that the mortgagor might be 
sued upon his personal covenant in the instrument for the repayment 
of the money lent. 

An English statute (2 Geo. m. c. 19, sec. 1, and 39 Geo. III. c. 34) 
enacts that no person shall, upon any pretense whatsoever, take, kill, 
or have in his possession any partridge, between the first day of 
February and the first day of September. The defendant had par- 
tridges in his possession several days after the first day of February ; 
but the King's Bench refused to construe the statute according to its 
plain letter, because, as they said, it might lead to the absurd con- 
sequence, tl!at a party who should on the last moment of the first of 
February kill a partridge, would be guilty of an offense by having 
the same partridge in his possession at the earliest moment of the 
second of February. 

The statute, 46 Geo. III., sec. 4, enacts that every person who shall 
appraise any estate, real or personal, in expectation of any hire or 
reward, shall be deemed an appraiser within the act. In construing 
it. Lord Ellenborough admitted " that if those words are to be con- 
strued literally, the consequence will be that every person who in one 
single inst£Cnce only, shall happen to make a valuation, must, without 
regard to circumstances, be subject to the appraiser's duty ;" and on 
the ground of the inconvenience and hardships of such construction, 
held that it was to be limited to the perso'ns who pursued the calling 
or occupation of an appraiser, 

A Massachusetts statute declared all usurious mortgages utterly 
void; but the court held that this meant void only as against the 
mortgagor and those holding under him, and that an usurious mort- 
gage could not be avoided by a mere stranger or trespasser. 

So, in the same State, the statute of wills provided that all per- 
sons of full age and of sound mind might dispose of their real estate, 
as well by last will and testament in writing, as otherwise by any 
act executed in his or her lifetime. But this language was held not 
to include married women, on the ground that it was not the design 
of the legislature to alter the relation between husband and wife, or 
the legal effect of that relation. 

So, where a statute gave triple damages against ani/ person who 
should commit waste on land pending a suit for its recovery, the 
court held that the act did not apply to a party wholly ignorant that 
any suit was pending, saying, " We can hardly suppose the legislature 
intended to punish so severely a trespasser wholly ignorant of the 
pending of the suit. The statute is highly penal, and should there- 
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fore be limited in itb- application to the object the legislature had in 
view.^^ 

In Vermont, where it was provided by one section of an act, that 
if an attorney should Jciioioingly receive a greater sum for fees than 
provided for by law, he should pay a tenfold penalty, and the next 
section declared that if any officer or other person should receive any 
greater fees than provided for by law, he should pay a penalty — it 
was held that the word knowingly was to be construed as incorporated 
in the latter section ; and in regard to another section of the same act 
it was said, " The necessity of the case compels us to include these 
additional words, at the expense of forcing the construction of the 
words of the act, in order to avoid so gross an absurdity as the literal 
interpretation would lead us into." 

Again, in Smith on Statutes, chap. 1 2, which is all on penal sta- 
tutes : 

*' So in New-York, a statute prohibited any sheriff or any deputy- 
sheriff, or any one for them, from purchasing any property at any 
execution sale, and declared all purchases so made void. In an ac- 
tion of ejection, certain premises had been sold by one deputy-sheriff, 
on an execution issued under a judgment owned by another deputy of 
of the same sheriff, and were bid off, as was alleged, by the deputy 
who owned the judgment. It was contended that, under the statute 
the purchase was void. It was conceded that, if the facts wee as 
alleged, the case came within the letter of the act ; but it was held 
by the Supreme Court of New-York, that the statute should not ap- 
ply, on the ground that the manifest object of the law was to prevent 
abuse, and to prohibit sheriffs and their deputies, in their official car 
pacity^ from being purchasers at their own sales, and thus being in- 
duced to act corruptly in relation to them, but that it could never 
have been intended to place those persons in a worse situation than 
others, as to the collections of their own demands. The words ' be- 
yond seas,' in a State statute of limitations, incautiously borrowed 
from an English act, have been constructed by the Supreme Court of 
the United States to mean out of the State. So again in Maryland, 
an act authorizing attachments on judgments, to be laid in the hands 
of any ' person or persons whatever, corporate or sole,' has been held 
not to include municipal corporations, they being considered to be 
excepted on grounds of public policy and convenience, municipal 
corporations being parts of the State government exercising delega- 
ted political powers for public purposes. In the same State, the 
charter of a cemetery company provided that a certain number of 
acres of land should be forever appropriated and set apart as a ceme- 
tery, which, so long as used as such, should not be liable to any tax 
or public imposition whatever. Notwithstanding this general and 
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sweeping language, it has been held by the Court of Appeals that a 
paving-tax, for paving the street in front of the property in question, 
was not embraced in the exemption, on the ground that the intention 
of the legislature was to exempt the property from all taxes or 
charges imposed for the purpose of revenue, but not to relieve it from 
impositions inseparably incident to the location in regard to other 
property." 

Again, chap. 18, speaking of penal statutes, "They are to receive 
a strict interpretation," etc. 

" Penal statutes are to receive a strict interpretation. Under the 
denomination of penal statutes, within this rale are included, not 
merely such as inflict a penalty, or which ex vi termini work a for- 
feiture, but it extends to statutes which give a summary remedy, or 
those made in favor of corporations, or individuals, in derogation of 
common right, or those made in derogation of the common law, or in 
derogation of rights of property, or disability of persons, or that 
take away the estate of a citizen, or statutes which impose restric- 
tion upon trade or common occupations, or which levy an excise or 
tax on the citizen, or a statute introductive of a new principle of com- 
mon law. The rule that penal statutes shall be construed strictly, is 
subject to some qualifications ; they should not be construed against 
the manifest intention of the legislature, or so as to involve an absur- 
dity. 

" The general words of a penal statute must be restrained for the 
benefit of him against whom the penalty is inflicted. It is a maxim 
of the common law, that receditur aplacitis jtiria potiua quam inju- 
ria et delicta maneant impunita / but this applies only to positive 
maxims, placita juriSy rather than reguloB juris. It is said, if the rule 
be one of the higher sort of maxims, that are regulce rationales^ and 
not positives^ then the law will rather endure a partial oflense to 
escape without punishment, than violate such a rule. Of this latter 
kind {regulcB rationales) is the rule that penal statutes shall not be 
taken by equity. Thus, a statute having enacted that those who 
were convicted of stealing ' horses,' should not have the benefit of 
clergy, was held not to extend to him that should steal but * one 
horse,' and to remedy this defect a new act was passed to provide for 
such a case. 

" By another restrictive rule of construing penal statutes, if gene- 
ral words follow an enumeration of particular cases, such general 
words are held to apply only to cases of the same kind as those 
which are expressly mentioned. Thus, where by a statute persons 
who should steal sheep, or any other cattle, were deprived of the bene- 
fit of clergy — ^the stealing of any cattle, whether considerable or not 
considerable, seems to be embraced in these general words, * any oth- 
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er cattle,' yet they were looked upon as too loose to create a capital 
offense. 

*' We have already seen that the reason why penal statutes should 
not he extended by construction seems to be, that the law does not 
allow of constructive offenses or of arbitrary punishment : no man 
incurred a penalty unless the act which subjects him to it be both 
-within the letter and spirit of the statute imposing the penalty. 

" In the case of The Enterprise^ 1 Paine's R. 32, it was said : ' That 
while penal statutes are to receive a strict construction, nothing more 
is meant than that they shall not, by what may be thought their 
spirit or equity, be extended to offenses other than those which are 
specially and clearly described and provided for. A court is not pre- 
cluded from inquiring into the intention of the legislature. How- 
ever clearly a law may be expressed, this must ever, more or less, be 
a matter of inquiry. A court is not, however, to arrive at this inten- 
tion by mere conjecture, but is to collect it from the object which the 
legislature had in view, and the expressions used, which should be 
competent and proper to apprise the community at large of the rule 
which it is intended to prescribe for their government. For, al* 
though ignorance of the law be no excuse for its violation, yet, if this 
ignorance be the consequence of an ambiguous or obscure phraseolo- 
gy, some indulgence is due to it. It should be a principle of every 
criminal code, and certainly belongs to ours, that no person be judg- 
ed guilty of an offense, unless it be created and promulgated in terms 
which leave no reasonable doubt of their meaning, K it be the duty 
of the' jury to acquit, where such doubt exists concerning facts, it is 
equally incumbent on a judge not to apply the law to a case where he 
labors under the same uncertainty as to the meaning of the legisla- 
ture. If this be involved in a considerable difficulty, from the use 
of language not perfectly intelligible, much circumspection becomes 
necessary, especially if the consequences are so penal as scarcely to 
admit of aggravation. When the sense of a penal statute is obvious, 
consequences are not to be disregarded ; but if doubtful, they are to 
have their weight in interpretation. It will at once be concluded that 
no man should be stripped of a very valuable property — ^perhaps of 
his all — ^bo disfranchised and consigned to public ignominy and re- 
proach, unless It be very clear that such high penalties have been 
annexed by the law to the act which he has committed. If these 
principles be correct, a court has no option where considerable ambi- 
guity arises in a penal statute, but is bound to decide in favor of the 
party accused. It is more consistent with the principles of liberty 
that a court should acquit where the legislature intended to punish, 
than that it should punish where it was intended to treat with impu- 
nity." 
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Now, the canons of our Church afford an illustration of.both these 
kinds of interpretation, to wit, extended interpretation and restric- 
tive interpretation, to which I wish to call the Court's attention just 
here. 

The first statute passed on this subject was in the words of the 
commencement of the present canon. The second one provided that 
where a minister, through infirmity or from any other cause, did not 
perform his regular services, it should be lawful for the authorities of 
his church to prove that fact to the bishop ; and upon that being 
done, they could then open the doors of their church to any other 
regularly ordained minister. There the canon stopped ; but it has 
been amended and carried further by very late legislation ; and upon 
that point Hoffman, at page 380 of his work, says what I shall now 
read : "Although the canon declares simply that the church-wardens 
shall, on proof of neglect and refusal, have power to open the doors 
of the church to any minister, yet no doubt there must be some for- 
mal act of the authority applied to, sanctioning the proceeding. The 
proof is to be not only of the inability, but of the refusal, and its 
reasonableness." 

There was a case of extended interpretation — a case where new 
words are put into the canon. So that in one of these canons we 
have a restricted interpretation, and in the other an extended inter- 
pretation. 

The result of all this is that, to make an act an offense, it must 
be both within the letter and the spirit of the statute imposing the 
penalty, or, as the language of the law elsewhere is, 'Svithin the 
words and the mischief." And so it being plain that to apply this 
canon literally would stultify the legislature, and make criminal 
what might be the dictate of Christian charity or duty, the inquiry 
must be for some " mischief" against which the canon was directed ; 
and having found that, our next inquiry must be, whether the act 
complained of is within it ? 

This brings me to the third general head : What mischief was 
there, then, against which this canon was directed ? The history 
and language of the canon must guide us in this inquiry. The ongi- 
nal was passed in 1792, at a convention held in Trinity Church in 
this city. The record of that convention is to be fcfund in Bishop 
White's collection of Church Journals, page 129. What was the 
then state of the Church? All told, 176 qlergymen — 19 in New- 
York, 9 in New-Jersey, 22 in Connecticut, 2 in Rhode Island, 14 in 
Pennsylvania, 3 in Delaware, 33 in Maryland, 69 in Virginia, 14 in 
South-Carolina. And the Revolution had weakened all. We all 
know the history of the Church in that regard. Naturally, having 
been of the Established Church in this country — or favored at least 



TRIAL OF THE REV. STEPHEN H.- TYNG, JR. 159 

by the establishment in England — our ministers did not so largely 
take part against the crown as did the ministers of some other deno- 
minations. When the Revolution closed, many churches were dis- 
mantled, and more were bereft of their officiating clergy ; and in the 
year 178^, or '92, only 176 of the clergy were left, few and poor. 
Very few, and most of them very poor, this was the condition of 
clergy and parishes — needing nursing, prudence, and economy of 
resources. This poverty enhanced one danger to the clergy — ^lately 
having livings, but now dependent on voluntary contributions — that 
of rivalry. Worse than this for them — the law formerly having cared 
for them, wherever parishes were lawful — they were now at the mercy 
of their own people. Not only could these build new churches, or 
establish new congregations, but they could open their own churches 
to the clergy. And so dissensions might brew, and cause destruc- 
tion to the clergy, to the parishes, to the Church. This was an evil — 
a mischief — and to be remedied only in one way. What was that 
way ? Not by a canon passed against the parish ; canonical law has 
no power over the parish. The law of the land had ; but the law 
of the land favored the power of the parish, because it hurled the 
parson from his sovereignty, and placed the trustees of the church, 
whoever they might be, in his position. Before, he had had tithes 
in some of the States, and thus could live as ministers did in Eng- 
land ; but that was now all gone, and he had to depend upon his peo- 
ple ; and there was no way in which the mischief could be reached, 
except by a law which should ac.t ecclesiastically, and ' upon the 
clergy of the Church generally. A new parish could not be formed, 
nor could services be held by a congregation, however rebellious, 
however indisposed to properly regard or revere their clergyman, 
without the aid of another clergyman. Hence, the law-makers come 
in and say, " We can not get at the parish, but we will get at the 
mischief; and we will do it by forbidding ministers to officiate un- 
less by consent of the resident ministers, in any parish or parochial 
cure." And it was good law, for it reprehended conduct which was 
unchristian if not immoral, and which tended to cripple an already 
enfeebled Church. It provided that no clergyman should officiate 
by preaching or reading prayers within the parish or parochial cure 
of another without his permission, if present, or, if absent, that of 
the vestry or trustees of the congregation. The simple fact is, as I 
have endeavored to show, that this canon did what before the Revo- 
lution the law of the land did — ^made the parson master of his church. 
This was its intent. It was to defend him against his people, by 
prohibiting any brpther clergyman from being so selfish as to seek 
his livelihood at the cost of an incumbent. That this was so, is plain 
from the canon passed at the next convention — ^three years after. 
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The first canon was passed, as I have said, in 1702, and it read as 
I have stated ; but in three years afterward came an amendment in 
these words : '* But if any minister of the Church shall, from inability 
or any other caase, neglect to perform the regular services to his con- 
gregation, and shall refuse his consent to any other minister of his 
Church to officiate within his cure, the church-wardens, vestrymen, 
or trustees of such congregation shall, on proof of such neglect and 
refusal, before the bishop of the diocese, so have power to open the 
doors of their church to any regular minister of the Protestant Epis- 
copal Church." 

Now, this is exactly as if these two conventions agreed, speaking 
one to the other as well as to the Church at large. The first con- 
vention says, "Here there is a great mischief" — ^and no doubt the 
matter came up upon the complaint of some one who had sustained 
injury in that way — the first convention says, '* Here is a great mis- 
chief; the law of the land no longer protects our clergy. Here is 
Mr. So-and-so, whose church has been absolutely filled by his congre- 
gation against his will. He is rector, but he is at the same time 
deposed." And so they passed the first canon, saying in general 
terms that no minister shall officiate in any parish unless he have the 
consent of the incumbent. 

The next convention has the matter brought before it, and it 
says, " Yes, but there are two sides to the question. Sometimes a 
minister will not do his duty, sometimes a man is so situated that 
he can not do his duty, and yet he may not be willing to let any 
body else do it for him ;" and it seems to me that there is a good deal 
in that applicable to this case. Then the questioti came up. What is 
to be done ? ought not the congregation to have an opportunity to 
put another man in his place, under such circumstances ? Certainly, 
say the convention ; and thus they pass this canon. The Court will 
observe this refers not to casual officiating, not to incidental preach- 
ing. " Regular services " are the words ; and if the minister does 
not perform the regular services for his congregation, whether it be 
through his infirmity or his fault, the law of the Church goes with 
the law of the land, and says. This congregation shall have power to 
depose this useless or this wrong-headed brother ; this congregation 
shall have power to substitute a live man for a dead man ; and the 
Church shall go on, whether the car of its progress roll over the 
body of its useless members or not. That is the meaning of these 
two canons. 

Now, apply the analogy of the canon to the case in hand. Here 
is another case where the resident clergy, not from infirmity, but 
from " inability, or any other cause," (I take the very words of the 
statute,) can not officiate in this particular spot. Can he ? Can Dr. 
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Stubbs, can Dr. Boggs go to that Methodist Church and officiate ? 
Can it be that the words of the canon are to make him an offender, 
when, if Dr. Stubbs were paralytic, so that he could neither officiate 
nor consent, Mr. Tyng might go and officiate in his very pulpit, and 
yet he be rector ? Can that be so ? I submit most sincerely that 
we see here in the origin of this legislation, that the noiischief aimed 
at was rivalry — stealing away the hearts of a clergyman's own con- 
gregation — aiding malcontents to his injury, pecuniarily and other- 
wise. Whoever did that was an offender, rightly so considered ; he 
was guilty, judged by the law of Christianity, of two things — sejiish 
disregard of a brother's pecuniary interest, and of weakening the 
Church and its power of growth for his own selfish emolument. The 
statute aims to punish a criminal ; and shall I be required to stand 
here and argue the question, whether, under the statute of the loved 
Protestant Episcopal Church of the United States of America, a man 
who is far from a criminal — ay, just as far in this respect as the Sa- 
viour who died for him — ^may go and preach the gospel of his Master 
without asking leave ? 

Now, this view of the object aimed at by the canon of 1792 is 
corroborated by the title of the new canon of 1795, " of the officiat- 
ing of ministers in the churches, or within the parochial cures of 
other clergymen." In the statute itself it says, " No clergyman 
belonging to this Church shall officiate in the parish, or within the 
parochial cure of another clergyman." Now, these words, " parish " 
and " parochial cure," were not used to mean the same thing. Paro- 
chial cure is parochial care ; we shall see that hereafter. The Eng- 
lish is substituted for the Latin in one of the references that I shall 
give ; and when it says in the canon, " paiish or parochial cure," it 
is not tautology. Parochial cure is a more comprehensive term than 
parish. It covers people, but it covers also territory. What, then, 
is the meaning of the word " parish " ? Why, the title of this canon 
shows you — " churchesy or parochial cures ;" " parish, or parochial 
cure." Are not " church " and " parish " here synonymous ? Now, 
it is observable that this second canon came from Virginia. That 
appears in Bishop White's book, (p. 138,) where the Court will see 
that it was offered by a Mr. Andrews, who, as may be seen by look- 
ing at the list of delegates, was a layman from Virginia. There was 
a Dr. Andrews there from Pennsylvania, but this canon was offered 
by the layman, Mr. Andrews. Coming, then, from Virginia, where 
there were parishes, there was a greater force in the title now pre- 
fixed — ^by which, instead of " pansh or parochial cure," it is called 
^^ church or parochial cure." What difference is there between 
" parish " and *' parochial cure " ? How far does^one extend beyond 
the other ? Why these words ? We must give them separate forces,. 
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if we can. I answer, with the distinguiBhed clergyman who gave 
evidence upon the stand here, whom for his learning and ability all 
men know and revere — ^I answer with him that parish signifies church 
simply ; parochial cure is a term used to protect clergy against in- 
terference with them in such places, or with such people as are Hnder 
their care — their congregations namely. So that a man could not 
say, *' I did not preach in your church," if he did try to establish 
himself with anothe4»'s congregation, though oatside the Church.' 

The same similarity of meaning between " parish " and " church" 
is found elsewhere. I refer to Bishop White's Church Journal, (p. 
236,) ** In cases of controversy between ministers, who now or may 
hereafter hold the rectorship of churches orparisheSy in the vestry or 
congregation of such churches or parishes /" and again, at p. 235, 
*'No minister who may be hereafter elected into any parish or 
church ;" and again, at p. 234, " Concerning the election and induc- 
tion of ministers into parishes or churches^ the vestry shall," etc. 
In all these cases the words " parish " and " church " seem to have 
the same signification. " Parish," in Virginia, might probably have 
a larger designation ; but even there, as I have shown you, the 
words " parish " and '' church " were regarded as identical. 

Now, we will see what "parochial cure" is. On page 314 of this 
same book, in a report, this language is used : " The bishops are of 
opinion that any person duly baptized in any religious society, extra- 
neous to this communion, joining himself to any congregation of this 
communion, and possessing an interest in its concerns, in consequence 
of express or implied permission, may be properly entered by the 
minister on the list of the names of persons under his parochial care." 
" Persons under his parochial care," is evidently, therefore, the defini- 
tion, enlarged, of " parochial cure," as used in these other statutes. 

Another canon was passed in 1795, which shows that rivalry and 
injury thus, to brother clergymen, was the mischief aimed at. That 
canon is entitled a canon for the better accomplishment of the purpose 
of the 6th canon of 1792, and it says: 

"Whereas, there is no provision made in the ' 6th canon of 1792 ' 
for the case of such a vicinity of two or more churches as that there 
can be no local boundaries drawn between their respective cures, it 
is hereby ordained that in every such case no minister of the Church 
other than the parochial clergy shall preach within the common limits 
of the same in any other place than in one of the churches thereof, 
without the consent of the major number of the parochial clergy of 
the said churches." 

The idea is still rivalry. Between two resident ministers there 
could be presumed, no improper rivalry ; the parish was theirs, and 
they could preach anywhere ; but no stranger could come there and 
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preach and say, " I do not break the canon, because neither of you has 
local boundaries," It was their protection — intended to protect them 
from rivalry. I tell you, my learned auditory — learned in the law of 
the Church and in the law of God, you living in this day have no con- 
ception of the state of mind and the state of feeling of those who, 
when the storm of the Revolution had spent itself, found themselves 
charged with the care and nurture of this weak and infant Church. 
They were men struggling for life, amidst an unpopularity for which 
they were not responsible, but which they could in no wise control ; 
and these canons were passed, not for the purpose of favoring their 
ideas of professional dignity or professional etiquette, but for the pro- 
tection of the Church and its ministers in the struggle for life in which 
both were engaged ; and particularly, as I have already said, these 
canons were passed to prevent rivalry between the clergy of the 
Church, so that in this large and thinly settled field all might have an 
equal chance. 

But not only is there by these canons a mischief admitted to exist, 
but I submit to the Court that the state of the Church and the opinions 
of its councils at that time, tend to show that conduct such as you 
are now trying the respondent for was not intended to be forbidden. 
A feeble Church, surrounded by stronger bodies, oppressed and borne 
down by unpopularity — why not encourage proselytism, encourage 
the dissemination of its doctrines, encourage the repetition of its 
liturgy ? What harm to clergy or church could it do ? What moral 
guilt or want of Christian obligation could possibly arise from it ? 
Can a rational mind believe that the Church intended to make a min- • 
ister's exercise of his privilege and his duty dependent upon some- 
body else's idea of courtesy — a matter about which there is more , 
difference of opinion than almost any thing else, and to which is most 
applicable the old maxim, " De gustihus nil disputandum " f 

• Again, at this time, when one party in the Church is inclined to 
eschew all other denominations as schismatics, and when the opinions 
of some of the clergy are offended by any acts which may even be 
tortured into an admission of the parity of other religious denomi- 
nations, it is well to remember that, at that time, (it is a historical 
fact,) this parity was actually acknowledged. There is no question 
whatever that opihion on this subject has undergone a change since 
then, and that there are many more now who hold against the idea 
of acknowledging the parity of other churches ; but at the same time 
there can be no question about the fact that, in the old times, the pre- 
vailing opinion in the Episcopal Church was directly the reverse ; 
and in this connection, I call attention to a paper which I find in this 
game book of Bishop White's, at page 100, which goes very strongly 
to prove what I have said. The paper is dat6d In Convention, Au- 



161 TRIAL OF THE BEV. STEPHEN H. TYNG, JR. 

gust 7th, 1 789, and addressed to Washington. It has the signatures 
of William White, Bishop ; Samuel Provost, Bishop ; Benjamin Moore, 
assistant minister at Trinity Church ; Abraham Beach, another as- 
sistant minister ; William Eraser ; Ogden, and a list of others. 

After speaking in a complimentary way of his character, energy, etc., 
they say to Washington : " To these considerations inspiring us with 
the most pleasing expectations, as private citizens, permit us to add 
that, as the representatives of a numerous and extended church, wc 
most thankfully rejoice in the election of a civil ruler deservedly be- 
loved, and eminently distinguished among the friends of genuine 
religion, who has happily united a tender regard for other churches 
with an inviolable attachment to his own." (Applause.) 

It is of course unnecessary for me to call attention to the language 
of the preface to the Book of Conmion Prayer with which we are all 
familiar, and which does much to relieve the Church from the odium 
which naturally attaches to it from the opinions and expressions of 
some of those who, in my judgment, have not adopted the proper 
exposition of either the spirit or the doctrine of this Church, or of the 
Church of England, in that regard ; nor am I called on to corrobo- 
rate the distinct admission made in that preface, that the " different 
denominations of Christians in these States," were regarded as 
" churches," respectively, with the beautiful language of the prayer 
appointed in the daily service, that " all who profess and call them- 
selves Christians may be led into the way of truth, and hold the faith 
in unity of spirit, in the bond of peace, and in righteousness of life." 

Pursuing my argument, I call attention to the fact that, whatever 
was the offense described, the offense created by the canon has ex- 
isted without alteration or extension, from the beginning, except as to 
the words " or otherwise." The first canon reads, " shall officiate by 
preaching or reading prayers ;" and in 1832, the words, " or otherwise," 
were added. These v^'ords enlarged the number of the acts which might 
be reprehensible, but did not alter the complexion of the acts for- 
bidden. It was still rivalry, something which might hurt the resident 
clergyman, because evidently he might either be ruined by the inaugu- 
ration of regular opposition services, or he might have his influence 
over his people swept away by repeated minor attacks or invasions — 
by another minister visiting his people and gaining their affections, 
by performing for them the offices of the Church, visiting their sick- 
chambers, burying their dead, baptizing their children, marrying 
their children — by these means the influence of the resident minister 
might be destroyed and swept away, perhaps, even more thoroughly 
than by regular preaching or officiating in public. 

Later acts simply extend or define the limits of parishes locally. 
They do nothing to indicate that acts of a class once allowable, are 
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no longer bo ; and penal statutes are not to be extended by implica- 
tion or by careless language. And now let me formally submit 
another suggestion, already glanced at, to the common sense of this 
Court. When the canon speaks of " parishes " and " parochial cures," 
and establishes limits, they must impliedly be restrained to such part 
of their limits (I have used the idea incidentally before) as could by 
possibility belong to them ; and whenever the fact is that a certain 
portion of territory is withdrawn from the parochial cure, (especially 
if actually and confessedly hostile to it,) the canon which was passed 
to protect clergymen within their own cures has clearly no applica- 
tion. 

Some illustrations of this have already been given. Take again 
and consider that one of West-Point. There is a little church in 
the township where that school of splendid soldiers is located. 
Now, will it be alleged that, before a stranger can officiate at West- 
Point, he must have the express permission of the minister of that 
church? Must the chaplain of a marching regiment halting there, 
get such permission before he can properly do his duty as chaplain ? 

Take another illustration — a ship of war which enters this or 
any other port. Must a minister who goes aboard to officiate, to 
read prayers for the officers and men of that ship, get the express 
permission of the resident clergy of the town ; and if he does not, will 
he violate the canon ? 

Or take, as another illustration of which I have already spoken, 
a jail. Does the canon apply in such a case ? The letter of it 
does ; but no one will contend that it does really apply, for its in- 
mates can not make up another congregation. The fact is, that the 
canon assumes no jurisdiction in such cases. It does not follow the 
cl6rgy to these excepted spots ; nor are their acts there within the 
mischief sought to be remedied. Those acts do no wrong to any 
man, and they are out of the limits. No convention can be under- 
stood to make such a territory part of what it describes, 

Now, we have an analogy here to which we can effiSctually resort 
for interpretation. States cede to the United States portions of 
their territory for public purposes. The State of New-Jersey has 
ceded to the United States, for certain purposes, jurisdiction over the 
neck of laud generally called Sandy Hook. The State of New- York 
has ceded for other purposes, and given the United States jurisdic- 
tion over, the ground where West-Point is, and where Fort Ham- 
ilton is ; and so with the other States. The States, each, pass gen- 
eral laws- which are on their face applicable to every township in 
the State. The language of those laws is general. It is, " No man 
in any county in this State shall do so and so"- — nothing being said 
about excepting certain places which have been c^ded to the United 
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States, but the laws being written jnst as if there had never been 
any such cession. Yet how is such a law read ? Why, it is read 
exactly as if these ceded portions of State temtory were expressly 
excepted from its operation. Nay, sometimes, acts are passed merely 
defining the boundaries of townships or counties, which include 
those ceded portions of territory, but they never expressly except 
them. It is taken for granted that they.are excepted. 

I submit that here is aa analogy quite in point, and I am a little 
anxious to see what answer will or can be made to it. 

Laws are necessarily somewhat general in their language ; and 
although these State laws by their strict language imply a jurisdic- 
tion over these previously ceded localities, yet no one for one moment 
contends that it is the intention of the State thereby to renew her 
jurisdiction over them. Nay, more, when the canon of the Church 
says that the local boundaries of parishes shall be those of cities, etc., 
does it mean that those parts of the territory within those bound- 
aries which the Church can not control — which are in fact beyond its 
jurisdiction — are to be regarded as included within its intentions ? 
Now, then, what difference is there between these pieces of ground, 
these ceded territories, and the territory of the Methodist Episcopal 
congregation over which their jurisdiction is established by actual 
occupation with bricks and mortar, of so many feet of ground ? It 
is not a superior power, nor in this matter of the cession of territory, 
is the United States regarded as a superior power ; but when the 
arrangement was made, it was made between equals, and it was a 
valid arrangement ; and so in regard to the occupation of this little 
territory by this congregation. Is not the ground occupied by a 
Presbyterian church as much out of the power and reach of any 
Episcopal convention as West-Point, or Fort Hamilton, or the camp 
of a regiment on its march, or a tarrying or stationary ship of war, or 
a foreign vessel ? 

Nay, properly considered is it not more ? — for all these may be 
in harmony with the Church, while the Methodist church at New- 
Brunswick is really an adverse jurisdiction, professedly and posi- 
tively so asserted. 

Now, I may be asked whether, if a clergyman of a church regu- 
larly officiates in a Presbyterian church, he may not break the canon ? 
My answer to that is ready : If the congregation adopt him as their 
regular minister and open the doors of their church regularly for his 
officiating, it may be contended, on the one side, that they have quit- 
ted their adverse attitude and have brought themselves, by that act, 
directly within the bounds of the Episcopal parish ; or it may be con- 
tended, (audit seems to metvith great force,) that, even if they did that, 
it would still be questionable whether, under the policy of the Church 
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and the probable intention of the framers of the canon, such an act, which 
has in it no rivalry, which does no hann to another, which in no wise 
restricts the influence or the income of the resident clergy, but which, 
as by a miraculous conversion, brings at once into the pale of the 
Church a whole congregation of men who otherwise .would have been 
out of it ; I say, it might still be questionable whether the Church, 
following out its policy, would not regard such an act rather as one 
to be encouraged and applauded, than as one to be restricted or for- 
bidden. Perhaps, however, such a matter would be more properly 
governed by other canons than the one now under consideration, 
namely, those canons which relate to the organization of new pa- 
rishes. 

This view, that the intent of the canon is to prevent rivalry — ^re- 
gular opposition, the disturbance of pastoral relations, of the divi- 
sion and alienation of their people, and especially to prevent efforts 
to get up new organizations or parishes within the cures of resident 
clergymen, is confirmed b^ observing that, in the last paragraph of the 
present canon, there is a reference to the formation of new parishes. 
** When, under diocesan authority, a new parish," etc., " is framed, it 
shall be subject to this canon." 

Then it is further confirmed by noticing that, in the canon of 1853, 
(which is found on page 66 of the canons of 1853,) the two subjects 
are included in the same canon — " IX. Of the officiating of minis- 
ters of this Church, and of the formation of parishes within the paro- 
chial cures of other clergymen" — as if the whole subject were in 
pari materia— the officiating would seem to be regarded as something 
tending to the organization of parishes, the law being able to act 
only on the clergyman prohibitively. This conduct is by the canon 
prevented, and then rules are given within which he may officiate. 
And it may well be doubted whether any " officiating" is intended 
to be restricted, except that which is regular and having th^ prohi- 
bited and mischievous intention ; for the word " officiating" is fre- 
quently used in the sense of permanent service. 

Take canon 8, title 1, (page 23 canons of 1859,) "Of ministers 
officiating in a foreign language." 

"When a clergyman, coming from a foreign country, shall be 
called to a church of this communion in which divine service is cele- 
brated in a foreign language, he may, with the approbation of the 
bishop of the diocese, • • . . settle in the said church as tha 
minister thereof^ without hating resided one year in the United 
States." 

The Court will observe that, though the title of the canon con- 
tains the word " officiate," that word is not once used in the body of 
the canon ; but when the act which is spoken of in the title as " offi- 
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elating'' comes to be mentioned in the canon itself, it is defined by 
the phrase, ^* Settle in the said church." 

Again : Title I., canon 12, (page 28, Canons of 1859.) '^ No mi- 
nister, removing from one diocese or missionary district to another, 
shall officiate as the rector, stated minister, or assistant minister of 
any parish or congregation of the diocese or district to which he re- 
moves until he shall have obtained a certificate," etc* Again, canon 
11 (page 27) speaks of a minister not being permitted to officiate in 
any congregation of this Charch without first producing evidence of 
his being a minister thereof. 

If I remember right, it is to this canon that Bishop Mcllvaine 
has alluded in a late publication, where he relates, from the mouth 
of Bishop White, the origin of the canon, which it seems was passed 
by reason of a singular case that happened in the early history of the 
Church in this country. A clergyman of the Church of England, 
coming across the water, fell sick and died. There was in the same 
ship a man who had escaped from England under a charge of crime 
He had made the acquaintance of this clergyman, had nursed him in 
his sickness, and was regarded generally by the passengers and the 
officers of the vessel as being in some way connected with him — suf- 
ficiently so to be permitted to take charge of his affairs after his 
death. . Among the papers of the clergyman was one which entitled 
him to be received as a minister of this Church ; and this man as- 
sumed the dead minister's name, produced his papers as belonging to, 
himself, went to a distant part of the country, was actually receivied 
as a clergyman, made the minister of a charge, and officiated there 
(I think, the story runs) until his death. The discovery being then 
made who he was and how the Church had been imposed upon, this 
•canon was passed, according to Bishop White, to guard against the 
repetition of the imposture. The Court will see that, even in that 
canon, Uhere is a contrast made between the word ** officiating," ufeed 
by itself, and the words " officiating transiently;" so that the framers 
of the canon would seem to have meant, when they used the word 
" officiate," or " officiating," some regular action, some action with 
the intent of persistent repetition ; and when they speak of mere 
•occasional or accidental officiation, they speak of it as " officiating 
transiently.". 

A proper attention to canon 9 of 1853, to which I have already 
referred, leads the mind to this idea, How could the law-makers have 
•endeavored, as they did, to regulate the formation of parishes, and 
for that purpose have prohibited (it was the only way they could 
reach the case) the officiating of clergymen, by the very language 
.that is used in this canon in question, except when residents ne- 
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glected to perfonn reguLar services, and have intended any occor 
sional officiating ? 

Again, the passage of the canon in question cotemporaneously 
"with the resuscitation of the Church here, the rights of whose clergy 
had previously been protected by legal enactment, and the admitted 
necessity of such protection, leads to the convictioiTthat this legisla- 
tion had the same object, and was intended to attain the same result 
with these legal enactments. 

I have studied as thoroughly as I could the law of England bear* 
ing upon the subject, and I find : • 

Fir^t. That the canon and ecclesiastical law of England made the 
consent of the incumbent necessary to the establishment of a new 
parish or charge. 

Second. I do not find any enactment prohibiting the clergy from 
the mere act of officiating within 'the cure of other clergymen. So 
far as I have been able to see, there is nothing of the kind on the 
English statute-books ; and I observe again, and 

Third. That the only way in which a Church not established can 
protect the income of the clergy is by enactmefnts like this, bearing 
upon the clergyman and restricting his power of officiating. Hence, 
I conclude, 

Fourth. That this, like all I have said, leads to the conviction that 
the legislature of the Church aimed at the invasion of parishes, not 
at occasional acts, not at any extra-parochial officiating. 

I will make a few observations upon these points. 

Parishes were not the result of enactments, but of custom — the 
origin of the unwritten law of England. Great care was taken to 
keep up their boundaries ; and to that end a yearly perambulation 
was had, and it became at last the occasion of so much disorder that 
it was by law restricted. On a certain day in the year, the parson 
and his parishioners in each parish used to go their rounds ; and as 
time passed on, this custom was accompanied by various forms of 
boisterous merriment. By this perambulation of their boundaries, 
the limits of the parishes were fixed, within which boundaries the 
tithes of each parish were collectable. The Court will find some- 
thing about this in Hoffman^ pp. 26-228. 

But chapels were erected in these parishes called " chapels of 
ease," meaning that they were placed there for the ease of parish- 
ioners, who, but for them, would have a long journey to travel to 
their parish churches. The law of England made it a duty, failure 
in which was punishable by fine and imprisonment, for every man, 
whatever his belief, to go so often each year to the parish church, as 
well as to give tithes to the parish minister : but these chapels ab- 
stracted, or might abstract, from the general funds of the parish ; 
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and to authorize their erection in any parish, the joint consent of 
diocesan, patron, and incumbent was necessary. (1 Burn^s Ecclesias- 
tical Law, 301. Title, Chapkl.) 

But all this while there was another kind of chapel that was per- 
fectly lawful, and could be established without the consent of any 
body but the bishop. These were called private chapels, and some- 
times oratories. They were for the benefit of great folks. Noble- 
men and persons of account were allowed to have their private cha- 
pels, in which their chaplains were allowed to officiate, and to officiate 
regularly, and they were even allowed in the early statutes to admi- 
nister the sacraments there in private ; but a law was passed to pre- 
vent that to a certain extent, by providing that the heads of families 
who had these private chapels should come to the parish church so 
many times a year for mass. Observe here that the policy of the law 
of England is supposed to have shaped the policy of ours, and then 
observe that this idea of rivalry was perpetually governing the sub- 
ject. '' You shall not (said the law) have a chapel of ease without 
the incumbent's assent ; but, at the same time, when you do not rival 
him, when you are paid by a nobleman, when the expenses of your 
officiating, whatever they may be, are borne by somebody else, and 
do not abstract from the tithes of the incumbent of the parish, you 
may officiate, regularly officiate." And as for occasional preaching 
and officiating, that, so far as I have been able to see, was nowhere 
prohibited in the law of England. Here I call attention to a fact 
that is within the knowledge of almost every one. We know that 
the city of London, like every other part of Great Britain, is divided 
into parishes having local bounds ; and we all know that within a 
few years past occasional preaching has been instituted in the city 
of London by ministers of the Established Church ; out-door meet- 
ings have been held, and one series of services was held in Exeter 
Hall, under the charge of ministers of the Established Church, and 
they were carried on there regularly. I am sorry to say that my 
notice of this point was so late that I have not been able to make 
proper search, so as to bring the exact facts before the Court ; but I 
understand that an attempt was made, some time ago, in the eccle- 
siastical courts of Great Britain to interfere with the establishment 
of these regular services there — ^an act much more nearly within the 
spirit of the law than this, much more nearly a part of the " mis- 
chief" which this legislation was intended to defeat. I understand, 
I say, that an effort was made to stop those regular services; but the 
Court said, '^ No ; there is no law against that. The only laws that 
exist on the subject are laws which were passed with the intent of 
preventing rivalry among clergymen, and injury to their interests, 
pecuniary or influential — injury to their, permanent usefulness. 
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That was the design of the law." Now, the fact is, that all this law 
in England had a very early origin. In Hoffman's Law of the Ghwrch^ 
page 227, the Court will find an old Latin letter, ascribed to Pope 
Dionysius, in the year 269, which I have translated thus : 

" But we have given the churches each to separate presbyters, 
and have set off the parishes and cemeteries to them, that each might 
have his own, so, in truth, that none should invade the lands, bounds, 
and rights of the parish of another ; but that every one should be 
content with his own limits, and in such a manner keep the church 
and people committed to his trusty that, before the tribunal of the 
Eternal Judge, he should give an account of aU committed to him^ 
and receive, not condemnation, but glory for his deeds." 

Here we see the same object, to wit, to prevent that sort of con- 
duct among the ministers of the Church, which tends to injure the 
permanent standing, influence, usefulness, or income of a particular 
clergyman by another's coming among the souls Committed to him^ 
and striving to get control of them. 

Look at one more consequence of construing the canon in a way 
to cover cases beyond or without the intent of invasion. The canon 
anticipates the establishment of small local divisions for parishes by 
saying that a section of a town may be made a parish. The law of 
England compels residents in her parishes to support her parish 
churches. We never can do that here. There is no minister here 
but has parishioners who live beyond the limits, beyond the local 
boundaries of his parish. Can he not go to the houses of his own 
parishioners and officiate ? I know the Rev. Dr. Stubbs has parish- 
ioners who live across the river from New-Brunswick. And although 
they may be at present under his parochial charge, (for I believe he 
has officiated for a while at a little village called Piscataway,) yet it 
might have been that that was no part of his charge, and it would 
cease to be so as soon as another clergyman took possession there. 
But can he not go over to the houses of his parishioners and officiate ? 
If sickness require it, if a child of the family or if the master of the 
house be sick and about to die, can not Dr. Stubbs administer the 
sacraments of Baptism or of the Holy Communion ? Certainly he 
can. But the letter of this canon forbids ; why then can he do it ? 
He can do it because, thereby, he invades no right, because the party 
to whom he ministers belongs to no other clergyman, because he is 
one of those " committed to his trust.^^ 

Now, it is exactly the same in this case. Laying aside the fact 
that Mr. Tyng preached in New-Brunswick to some of his own pa- 
rishioners, temporarily resident there, it is to be remembered that he 
preached there to a number of people who were not and could not 
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be any part of Dr. Stubbs's cure, and therefore, he did not interfere 
with Dr. Stabbs's rights, and he is not guilty of invasion. 

I understand the learned author of the treatise on the Law of 
the Church, Judge Hoffman, as agreeing with the views I present. 
At page 365, he quotes the canons as they stood when he wrote, and 
treats the matter entirely as relating to invasion. There is not a 
word in all Judge Hoffman's book which indicates that it ever oc- 
curred to his mind that an occasional officiating like this, the going 
and preaching to a people out of the Church, and beyond her actual 
jurisdiction, was an invasion of the right of another clergyman. I 
understand him to hold, not only that this canon does not prohibit 
what is not an invasion, but that a new parish may be organized, and 
that its invitation will authorize officiating. He cites Bishop Henry 
U. Onderdonk for the last idea, while the doubt is mainly about that, 
Wisconsin authorities holding that the canon interdicts it. 

The Commentaries of Dr. Hawks are not really discordant. At 
page 288 he first quotes this canon, and says : '* This canon, there can 
be no doubt, was made from an experimental knowledge that it was 
necessary. In the infancy of our Church, when parishes were not 
very numerous, and their boundaries not very well defined ; and 
when, beside, livings were, for the most part, very small, clergymen 
sometimes intruded into the cures of their brethren ; and the early 
history of more than one of our dioceses shows that the irregularity 
was a fruitful cause of dissension. The evil was one which could be 
thoroughly corrected only by the legislation of the whole Church, 
and hence the canon before us. It was perceived (perhaps expe- 
rience had made it plain) that, as the canon stood, a great abuse 
might creep in. A worthless minister might refuse to do duty him- 
self, and might also prevent another from performing it within his 
cure. This occasioned the fifth canon of 1795." 

This shows that the origin of the canon which I have endeavored 
to expound, was what I have said. There is not a word in his com- 
mentary which goes to show that he ever had the idea that either of 
these canons contemplated making such an act as that of Mr. Tyng's 
penal, unless you will attribute that idea to his commentary on the 
law of 1829. He says there, that, in a city containing one Episcopal 
church only, and several Congregational meeting-houses, the Episco- 
pal clergyman was informed by one of his brethren, connected with 
the American Sunday-School Union, of his intention to address the 
Sunday-schools of other denominations belonging to the Union, and 
that he would, at the same time and place, address those of the 
Episcopal Church. The resident minister wished the address to his 
school in the Episcopal Church, where the others might also come, 
and forbade any other address. But the other insisted on his right 
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to address Presbyterians or Congregationalists, and that they could 
not be claimed as within the cure of his resident brother. Hence, 
says Dr. Hawks, the canon of 1829, being that which first enacted 
that the city or village limits should be the bounds of the parish. 

This is what Dr. Hawks says : but I respectfully submit that he 
is mistaken, and that at any rate, what he says is not to control the 
construction of the canon. He gives no authority for this being the 
reason ; and a statute can not be expounded by reference to such a 
fact as that, any more than by asking the legislators what they 
meant, and getting their oral declaration on the subject. 

Again, the statute itself does not reach the case ; as is well re- 
marked by Hoffman, page 367, where, referring to the same thing, 
he says, ** It may perhaps be questioned whether such an address to 
persons of other denominations, or scholars, is even now within the 
canon." Judge Hoffman is a most excellent and wary writer. In 
composing his book he has been careful to pronounce no opinion of 
his own; but he occasionally indicates that opinion by just such lan- 
guage as this ; and though he says, " it may perhaps be questioned," 
his evident meaning is, that he does not regard that canon as at all 
prohibiting such a thing. How does it touch the matter of making 
a religious address, whether it be on Sunday in a church and with the 
Prayer-Book, or on a week-day without the church and without the 
Prayer-Book, to a Presbyterian, a Methodist, or any other congrega- 
tion, who, so far as their general tenets are concerned, may be per- 
haps not improperly spoken of as hostile to ourselves ? 

To repeat and sum up : Construe this canon as its words import 
and these consequences follow: It enacts the greatest absurdities, 
restricting the liberty of preaching so much and so ridiculously, that 
scarce any man can, in fact, preach lawfully elsewhere than in his 
own pulpit, nor there unless a majority of ministers settled in the 
city agree to his call. It introduces a regulation impossible in this 
country, and forbids the clergy ministering to their own congrega- 
tions outside of local limits. It additionally stultifies the legislation 
of the Church by imputing to it the intent to extend the jurisdiction 
of the clergy to persons who are confessedly hostile and over places 
in sole control of hostile persons — and where adverse doctrines are 
taught. 

It further stultifies the legislation of the Church by imputing to 
it the intent to require a frequently impossible consent, or else to 
punish as an offense an endeavor to carry her tenets to those who 
will not acknowledge her rule. It further stultifies the legislation of 
the Church by imputing to it the desire to punish as an offense an 
act without possible criminality, or want of regard for fraternal or 
Christian obligation, and without conceivable injury to the person 
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whose express permission is to be obtained. Const rne this canon so, 
and you make that wrong which, in the beginning, must have been 
hailed as a privilege, and to do which, in her early struggles, the 
Church must have wished for all her clergy the opportunity. 

Construe this canon so, and you make wrong that which a large 
portion of the bishops, pnests, and deacons of the Church have for 
seventy-five years regarded as right, and done gladly as a duty. 
Construe this canon so, and you make the Church, without an object, 
enable one man to prevent another from preaching the everlasting 
Gospel, though he do it with her blessed formularies in his hand, 
though with the (jospel he advocate her, though from his lips alone 
would that congregation receive it, though his only intent was to 
win souls to Christ, and the only result was to bring them to the 
Church of the man who stood in the way. With all this true, yet 
you will impute to the Church the wish to allow that man's whim, 
or worse, to close the mouth of a sworn champion of the cross. (Ap- 
plause.) 

May it please this reverend Court, I can not apologize for the 
length or earnestness of my remarks upon this subject, for its impor- 
tance left me no alternative. You can not overestimate the impor- 
tance of what you do. I feel that I know whereof I speak. I am an 
Episcopalian — deeply, thoroughly, yes, to my inmost soul, penetrated 
with a sense of the value of the Church, and filled with enthusiastic 
affection for her doctrines and her liturgy. It is the Church of my fathers 
for generations gone ; it is the Church of my own choice and connection ; 
none shall or can excel me in desire for her peace and prosperity 
And that peace and prosperity can only be attained by following her 
own long established policy. That policy has always been guided 
by one maxim — ^in all essentials, rigid conformity ; in non-essentials, 
liberty. Men will be men. Let them differ where their difference is 
not on vital questions. But when doctrines are vital, all must believe 
as the creeds and the articles require. In this principle of action 
has been, thus far, her strength. She has always had parties within 
her fold. How can it be otherwise till the Great Shepherd returns 
to feed and guard the sheep for which he died ? And sad will be the 
day when one of these parties fercibly carries out its peculiar tenets, 
and through such a trial %s this obtains a triumph over the other ! 
God only knows to what results such a triumph may eventually lead. 
My convictions are strong that the construction of this canon for 
which I have argued is correct, and notwithstanding all that may be- 
token a different result, I can not but hope that the reverend Court 
before me, on thorough consideration, will pronounce its decision that 
this is one of the cases^wherein liberty exists for men to differ, so 
they all work for th'* , , great result ; and will say to this respon- 
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dent that he is not guilty of infringing the law of that Church for 
which his father and he have lived and labored, and for whose pros- 
perity, whatever the issue, he still means to live, to work, and, if need 
be, to die. (Applause.) 

At the conclusion of Mr. Parker's argument the Chairman an- 
nounced that, owing to some members of the Court having to return 
to their parishes for the services of Sunday, further proceedings in 
the case would have to be postponed till some other day ; and, after 
consultation with the counsels on both sides, the Court adjourned till 
Tuesday, February 25th. 



ARGUMENT OF HONORABLE WILLIAM PITLLERTON. 

May it please the Court : The presentation of the respondent's 
case to this Court by my learned associate has been so full, complete, 
and exhaustive of its merits that there seems little, if any thing, left 
for me to do. 

The importance of the question involved, to my client and to the 
Protestant Episcopal Church, of which he is a minister, is my apology 
for what I propose to add to what has already been so well submit- 
ted. Without proposing to discuss in detail the topics already con- 
sidered, I ask the attention of the Court to some general considera- 
tions which naturally grow out of this case and challenge attention. 

Before entering upon this discussion, permit me to state plainly, 
and I trust without offense, just what this case is. In form it is a 
presentment of Rev. Stephen H. Tyng, Jr., for exercising the func- 
tions of his sacred office as a minister of the Gospel in another parish 
or cure without the express permission of the resident ministers. 

If this were all that there was of it, it would be comparatively a 
matter of very small importance, and would lose much of that inter- 
est which it has excited. But it is something more than this. It is 
a controversy between the two great parties in the Protestant Epis- 
copal Church, which have set their faces and are travelling in opposite 
directions. They entertain different ideas of duty, and frequently 
find themselves in conflict in practising them. The one desires and 
seeks affectionate injbercommunion with all other evangelical Protes- 
tant bodies, believing them to be but parts of the one church. They 
regard the exclusive attitude which the Protestant Episcopal Church 
has attempted to hold, an injury to the cause of religion, and contrary 
to the spirit of the Bible. They recognize the validity of the minis- 
try of other 'evangelical denominations, and desire to unite with them 
in the good work of saving men. 
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The other is exclnsiye in its character and practices. It arrogates 
to itself the only true faith. Its tendencies are (I speak my own 
convictions and the convictions of a large body in the Church) to 
subvert the Protestant character of the Episcopal Church. It favors 
a priesthood rather than a ministry ; bondage rather than liberty ; 
and substitutes forms and ceremonies for a spiritual religion. 

It is the latter party which seeks, by this prosecution, to, obtain 
an advantage over its rivals, by stifling all sympathy, and preventing 
all cooperation with other Christian bodies. And this is to be accom- 
plished by a forced, unnatural, and impracticable interpretation of one 
of the canons of the Church, so as to prohibit that freedom of thought 
and action which my client and those who sympathize with him in his 
religious views,.deem necessary to a faithful ministry and a conscientious 
discharge of the most solemn obligations which man can possibly as- 
sume. No poor words of mine can measure the importance of this 
cade. 

The names of these parties are familiar to every ear. I mention 
their existence not to give offense, but the better to understand what 
we are about, and the consequences which may flow from the result 
of this trial. I should be false to my own convictions of duty, did I 
not thus call attention to the acknowledged existence and attitude of 
the High and Low Church parties, and warn all connected with this 
trial against a hasty or a partisan judgment. 

This distinction, in which this controversy had its origin, which 
has imparted to- it all its significance and importance, and which is 
most deeply to be affected by its results, has been uppermost in the 
mind of every person connected with this controversy, from its com- 
mencement to the present moment, and must have been also in the 
mind of the Bishop when he selected this Court to pass upon this 
charge. Your own convictions on this subject are doubtless flxed, 
and they are known to the world, because they have never been con- 
cealed. I freely acknowledge your right to entertain them. I im- 
pugn no man's motives, nor do I question the sincerity of any man's 
convictions. But when men are selected as judges to pass upon a 
charge against my client, which involves in all their length and 
breadth the questions which divide our Church, and in regard to 
which all its members have formed opinions, it is my right, yea, it is 
my duty, which no considerations of delicacy will permit me to omit, 
to speak plainly, though respectfully, and point out a danger which 
may exist, lest a preconceived and adverse opinion may obscure the 
path of duty, and the triumph of a party be regarded as more desir- 
able than the prosperity and unity of the Church. (Applause.) 

We have been frequently told by the other side, and I have no 
doubt it will be again repeated, that this trial is simply to determine 
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"wliether a minister of the Church is to obey its canons. This is a 
shallow view of the subject. The real question is, whether one party 
in the Church shall legislate for the other in respect to the subjects 
of vital difference between them, and in that way force upon their 
consciences an unrighteous restraint, and stay their steps in the patli 
in which, in their view, lies their duty to God and man. It involves 
liberty of speech, freedom of conscience. Tea, it involves just what 
has brought martyrs to the stake, and kindled the fires of revolution. 

K the view which Mr. Tyng took of this canon, and which in his 
judgment justified the act complained of, was something novel, or 
confined to himself, I should not indulge in these strong terms. But 
it is not. The same construction is claimed for it by a large and in- 
fluential part of the clergy of our Church, and they have acted upon 
it, no man objecting, for nearly half a century. Proof of this has 
been given here in your presence, by the patriarchs of the Church ; 
men who are an honor >to any church or any nation ; men whose use- 
fulness no one will deny, whose sincerity no one will dare to call in 
question. If the younger Tyng has violated the canon, so has the 
elder ; so have Doctors Newton, Dyer, Canfield, Smith, and Muhlen- 
berg. The attempt to silence the respondent is an attempt to silence 
all these, and a host of others. Yes, lips which have proclaimed the 
glad tidings of the Gospel in all places and to all men, for more years 
than some of you have lived, are sought to be silenced by an un- 
natural interpretation of a canon ; an interpretation which could not, 
if adopted, be carried out in your daily practices. 

It was a sad day for the Protestant Episcopal Church, and for the 
cause of religion generally, when this prosecution was commenced. 
Because, result as it may, either in an acquittal or conviction, it 
places it in an undesirable position before the world, and brings it 
into disrepute. When I speak of the Christian Church, I do not con- 
fine myself to those who worship according to Episcopal forms, but I 
refer to the great body of Evangelical Christian believers who pro- 
fess the Protestant faith, whatever may be their particular forms 
of worship. I draw no distinctions. I do not denominate one the 
Church, and all others religious societies. Such distinctions are un- 
charitable and unchristian, and in time will fade out in the light of 
more liberal opinions. 

As to the Methodist Church, (called by Dr. Stubbs in his letter 
of complaint, the Methodist Society^) and which by force of circum- 
stances has a part in this controversy, it certainly occupies an emi- 
nent and honorable position in the Christian world. Blind must 
that man be, who does not see that its labors have been blessed, and 
bigoted must he be who does not recognize in it an efficient co-laborer 
in the great work of evangelizing the world. In this country it may 
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be justly called the pioneer of the Christiaii faith. In the great west 
of our own country, its ministers are found in the foremost ranks of 
those who are erecting altars for the worship of God : and the apos- 
tolic succession comes a long way behind, treading in the path 
already beaten down and made plain for theuL It speaks for itsel£ 
On the day when Dr. Stubbs wrote that letter, there were more com- 
municants of the Methodist Church in the little State of New-Jersey 
alone, than there were communicants of the Protestant Episcopal 
Church in the whole United States. If there is any doubt in regard 
to the accuracy of this startling statement, you have but to consult 
the last census, and it will be found strictly true. Again, during the 
past year this Church celebrated its centenary, and a request went 
forth from its central board that, on that day, there might be a special 
contribution among all the brotherhood, for forwarding the building 
of new churches, and promoting the spread of the Gospel, and this 
was to be brought on that day as an offering to be laid on the altar 
of their gratitude. This contribution amounted to the stupendous 
sum of $8,500,000. You may call it a Society, if you choose, but you 
will not dwarf its dimensions, belittle its importance, or cripple its 
energies. The spirit of John Wesley still lives and animates it. 
Thousands will continue to flock to its standard, confess its faith, 
preach its doctrines ; and it will survive all the taunts and sneers of 
its enepiies. It needs no vindication or eulogy from me. 
The ministers of that Church are not 

*' The tilings that mount the rostrum with a skip. 
And tlien skip down again, pronounce a text. 
Cry, Hem 1 and, reading what thpy never wrote. 
Just fifteen minutes, bundle up their work, 
And with a well-bred whisper close the scene." 

The late Bishop Chase, whose name is revered by all men, was 
accustomed to relate that, when he was acting as a missionary on the 
frontiers, he heard from the Indians what they regarded as the in- 
fallible signs of the approach of civilization. They were, first, the 
honeybee; and, second, the Methodist preacher. (I suppose the only 
reason why the honey-bee won the race was, that it had the advantage 
of wings.) And long after the advent of these two, when churches 
had been erected and houses built, and men were possessed of the 
comforts of life, came a comfortable-looking, well-dressed, properly- 
behaved, and pious Episcopal clergyman. Perhaps — for it would 
depend upon what school of Episcopalians he belonged to — perhaps 
a part of his mission was to teach the doctrine, that this same Me- 
thodist preacher — who had taught the hitherto untamed savage to 
use the Bible instead of the tomahawk, to sing the Psalms of David 
instead of the war-song, and to eat the bread of life instead of the 
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quivering flesh of his enemies — was an interloper, had no commission 
from on high, and, therefore, no right to preach the word of God 
even to savages. If any thing would turn back the poor Indian, 
who had only 

" Seen God in douds, op heard him in the wind," 

it would be the unchristian aspect of such a doctrine. 

I have said that, let this prosecution result as it may, it can result 
in nothing but harm. If the respondent is acquitted, then it is appa- 
rent that bishop, priest, and layman have united in an unjust and 
unchristian attempt to condemn and disgrace an innocent brother. 
And if he be convicted, what then f You may recommend the Bishop 
to punish — he may perform that office — hut what then? Will it 
silence the respondent's voice ? Will it close his lips ? Will it break 
his spirit? Will it shut the doors of other denominations to the 
liberal branch of the Episcopal Church ? Will there be no more 
efforts to effect Christian union and Christian harmony ? Or Will 
that condemnation commend the Protestant Episcopal Church to the 
outside world, and make it more beautiful and inviting to the great 
body of non-believers ? Will you be able to pursue your holy call- 
ing with greater devotion and with increased thankfulness that it has 
been your lot to do a good work f Again, I ask, what is to be the 
result of victory ? I will tell you. It will be the same that crowned 
the efforts of those who persecuted the early Christians. It will 
build up and impart new life to a good cause. You can not stay the 
progress of liberal opinions, nor paralyze the efforts of Christian 
men to effect Christian union, by obsolete canons and partisan pro- 
secutions. 

Good men will not falter when they approach the boundary-lines 
of parochial cures ; nor will they, when armed with a commission 
from on high to preach the Gospel, consent to remain silent because 
man withholds his permission. 

Because — ^look at this case in any light you please, construe this 
canon as you like — if you condemn my client, it will be because he 
has preached the Gospel, and for nothing else. 

What is this canon which has been so much talked of, and which 
has been invoked to condemn the respondent ? On the 18th of July, 
1867, Dr. Stubbs wanted to guard his parochial cure from the violent 
intrusion of a brother minister who proposed to preach, at the re- 
quest of some of his own parishioners, in the church of another peo- 
ple who had no pastor. He exhumed this canon from the dust of 
years, which in its long and quiet repose had been violated, as now 
construed, by every bishop, priest, and deacon in the Episcopal 
Church, of whom Dr. Stubbs himself was not the least guilty. This 
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is a matter of tistory and general observation ; and it is admitted 
by the other side. It will be remembered that, when I proposed to 
prove an unbroken series of violations of this canon, since it was 
enacted, by every grade of the ministry in the Episcopal Church, it 
was admitted, in order to save the prosecution from the damaging 
effect and the mortification which the evidence in detail would pro- 
ducei 

And what is the difference between the cases admitted and the 
one proved against the respondent ? For it must be conceded that 
in both instances the letter of the canon was violated, according to 
the strained interpretation of the prosecution. Mr. Tyng preached 
in the Church of St. James, in New-Brunswick, without the permis- 
sion of Drs. Stubbs and Boggs. On the same day, Rev. Mr. Baker, 
of Princeton, preached ib Dr. Stubbs's Church, with his permission, 
but without the permission of Dr. Boggs. Does Dr. Stubbs say that 
the permission of Dr. Boggs was implied? That will not do. The 
dtmon demands an express permission, and an implied permission is 
not enough. You shall not avail yourselves of a liberal construction 
to establish your own innocence, and of a narrow one to establish 
Mr. Tyng's guilt. Equal and exact justice is a favorite maxim of 
profane law, and it ought to commend itself to the minds of learned 
divines. The Rev. Mr. Baker violated the canon, and rendered him- 
self amenable to the terrors of an ecclesiastical court, because he 
preached withoiit the express consent of a majority of the ministers 
of the parochial cure in which he officiated. One is not a majority 
of two. It takes Drs. Boggs and Stubbs both to be a majority of 
themselves. It would seem, then, that the only difference between 
the two cases is, that Mr. Tyng committed the alleged offense alone^ 
and according to his interpretation of the canon, beliel)ing him^self to 
be right; while the Rev. Mr. Baker was guilty of a like wrong, with 
the aid and assistance of Dr. Stubbs. The latter, according to his 
view of the same law, as expressed in his letter to Mr. Tyng, kno^o- 
ing himself to be lorong. 

It must have been mortifying in the extreme, to the accusers of 
Mr. Tyng, to find themselves driven, during this trial, to the necessi- 
ty of admitting that the whole body of Episcopal ministers had been 
in the constant practice, until it had ripened into a usage, of violating 
this canon, under their present interpretation of its meaning. But 
there was no escape from it. The inconsistency of their position is 
in no degree lessened by the circumstances under which they claim 
that the violations occurred. The point of this usage, thus admitted 
to exist in the Episcopal Church, is, that a non-resident minister right- 
fully and properly preaches in a parish not his own, provided he ob- 
tains the consent of the minister alone whose church he occupies ; 
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and he is under no obUgation to obtain the consent of an;r other per- 
son. The argument of the other side, in justification of Mr. Baker, 
Tvould, therefore, be, that he was not an intruder into the parish of 
Dr. Boggs, because he had obtained the express permission of Dr, 
Stubbs, whose church he occupied. Applying the same rule to Mr. 
Tyng, wherein does his offense consist ? He did not obtain the con- 
sent, either of Dr. Boggs or of Dr. Stubbs, it is true ; but it was 
because he did not propose to, nor did he, officiate in the church of 
either of them ; but he did obtain the consent of the authorities of St. 
James's church, where he did officiate, as Mr. Baker obtained the con- 
sent of Dr. Stubbs before he officiated in the church of the latter, and 
for a like reason. 

But let us look into the circumstances under which this alleged 
offense is said to have been committed, and it will readily be seen 
that Mr. Tyng was not an intruder, nor was his presence calculated 
to inspire the fears which seem to have taken possession of his reve- 
rend brethren, and which prompted this presentment. Mr. Christo- 
pher Meyer, a parishioner of Mr. Tyng in the city of New-York, had 
established his summer residence' in New-Brunswick, and had fre- 
quently, prior to July, 1867, invited Mr. Tyng to partake of his hos- 
pitality. After a long delay, the invitation was accepted, and the 13th 
of July, 1867, was appointed for the visit. It so happened that this 
parishioner wanted, not only to see the face, but to hear the voice of his 
young and eloquent pastor ; and so, of his own accord, and without 
Mr. Tyng's knowledge, he caused to be inserted in the local paper ot 
New-Brunswick, a notice that Mr. Tyng would preach in St. James's 
church on the following Sunday. There was nothing obtrusive or 
officious in this act of Mr. Meyer, because the church had been erected 
in part by his munificence, and the Methodist congregation who 
occupied it were without a pastor. He did not suppose that Drs. 
Stubbs or Boggs had any thing to do with a church not their own, or 
with a congregation to whom they had never administered, and he 
believed that the Gospel might properly be preached to that congre- 
gation without the express permission of either of them. These 
notices met the eye of the Rev. Dr. Boggs, and he, overcome by fears, 
not that the Gospel would not be preached in its purity, but that the 
peace and harmony of the Church might he impaired^ communicated 
to Dr. Stubbs the startling fact. He, in turn, communicated it to the 
Bishop of the Diocese of New- Jersey, and the result was, that Dr. 
Stubbs wrote the letter which has been put in evidence, in which he 
made known to Mr. Tyng that he was authorized by prelatical au- 
thority to say that " the law of the Church should not be violated 
with impunity;" and this letter, strange to say, was written with 
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the avowed purpose *^ to preserve the unity and peace of the Churchy 
<md to jtromote concord among brethren,*^ 

I do not believe that this letter was intended to deter Mr. Tyug 
from preaching on the day appointed ; but rather to incite him to the 
act, supposing that it would be aggravated by being committed after 
the inhibition contained in this letter. It was known that he was a 
man of spirit, and that, while he might have been induced to forego 
the appointment thus made for him, if any good reason oould have 
been shown for it, it was well known that an implied threat would 
not drive him from his laudable and praiseworthy purpose. If the 
object of the writer had really been *^ to preserve the unity and peace 
of the Church, and to promote concord among brethren," that object 
would have been more effectually accomplished by a friendly call and 
an affectionate admonition, than by sending a letter offensive in its 
character and humiliating in its demands. 

This is not the first time that the preaching of the Gospel has been 
interdicted by man. Peter and John were once commanded not to 
speak at all or preach in the name of their Master. They had intru. 
ded into the cure of the Sadducees. Their response was, ^' Whether 
it be right in the sight of God to hearken unto you more than unto 
God, judge ye." This would have been a fitting and appropriate 
reply to the letter in question. 

But Mr. Tyng's offense does not consist simply in preaching on 
that day. It consists rather in his preaching tn a Methodist church, 
and adapting himself, so far as he could conscientiously, to the forms 
of a Methodist denomination. He laid aside the robes and insignia 
of the Episcopal Church, to commend himself more strongly to the 
ways of people who had not been accustomed to their use, and there- 
by enlarge his capacity to do them good ; and for the same reason, 
he read from the Psalter in use by that congregation, in connection 
with the liturgy of his own Church ; thus, by his practices, incul- 
cating the doctrines of religious union and Christian tolerance. 
That these things were the head and front of his offending is evi- 
denced by the fact that the prosecution, although the only charge in 
the presentment was, that he preached without permission, took care 
to prove with great particularity the services which transpired in 
St. Jameses on that day. Great stress was laid upon the fact that he 
laid aside the gown and surplice, and preached in the plain citizen's 
dress. That he omitted parts of the Episcopal service, and gave out 
a hymn from the Methodist hymn-book. And it is even imputed to 
him as an aggravation of the offense, that, as a part of the worship 
on that day, the congregation sang, at his request, the hynm com* 

mencing : 

" Hasten, sinner, to be wise. 

Stay not for to-morrow's sun.'' 
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The hymn itself could not have been offensive to the refined taste 
or exclusive faith of the Rev. Dr. Stubbs, because it has been one of 
the standard hymns of the Protestant Episcopal Church for more 
than a century. It had, however, in his estimation probably lost 
its devotional beauties and inspiring effects from haying passed 
through the profane medium of a Methodist publication^ and been 
subjected to the vulgar uses of a Methodist society/, 

Mr. Tyng was selected as a prominent member of that branch of 
the Episcopal Church which favors equality among all evangelical 
denominations, and which repudiates the claim made by many of the 
members of that Church of an exclusive saving faith, and who would 
£orce upon all mankind the forms and ceremonies of their own peculiar 
creed, and would shut them out from the pale of the Christian Church 
unless they adopted them. Such a man was selected as a victim for 
condemnation and punishment, in the hope that, through him, these 
liberal ideas on religious subjects might be crushed out, and those 
who entertained them might be brought into subjection to an intol- 
erant faith. Such men are blind to the teachings of history. They 
ignore the salutary lessons taught in the annals of the Church. They 
forget that love toman is the religion of the Bible; that a pure faith, 
a blameless life, a conscience void of offense toward God and toward 
man, without reference to the forn^ and tenets by which that faith 
is manifested to the world, should be a passport to the altar of every 
Christian church, and to the confidence and affection of all Christian 
believers. 

If, instead of embracing the opportunity of doing good to his fel- 
low-man which presented itself to him on that memorable Sunday, 
he had turned his steps toward St. Alban'sin this city, and there par- 
ticipated in the hollow mockeries and idle forms which characterize 
the worship of that place, but which find no authority in the word of 
God, or in the Prayer-Book of the Episcopal Church ; or if, instead of 
reading the Methodist Sabbath Psalter, he had read a prayer '*/or 
the faithful departed^^ found in the "Book of Hours," edited, I am. 
informed, by Dr. Dix, of Trinity Church, and which prayer I now 
read from that book as follows : 

" O Lord, our Redeemer, who hast purchased mankind by Thine 
own blood, ransoming us by Thy death from the sting of death, 
and giving us everlasting life by Thy resurrection : grarU rest unto- 
aU who havefaUen asleep in holiness^ in the desert or in the cities, at 
sea or on land, and in all places, to kings, and priests, and bishops,, 
to the solitary and the wedded, to aU ages and generations^ and fit 
them for Thy heavenly kingdom, where Thou livest and reignest." 

I say, if he had done this, no word of censure would have fallea 
from the lips of those from whom proceed this j>resentment, nor 
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would any steps have been taken to vindicate the Cbnrch against 
that which is at this hoar her greatest reproach. Mocking God 
calls forth no prelatical censure, hnt preaching Sis wordmsj. This 
state of things can not long exist : and those who have commenced 
this warfare, will find in the end that, although they may accuse, 
arraign, try, and condemn, yet their victory will be their defeat. 
Episcopal ministers will continue to officiate to the Methodist people ; 
and, in the end, the candles of St. Alban's will be snuffed out. The 
Church mat/ be severed, but the lips of God's ministers will not be 
closed by human authority. 

Let us look at the practical working of this canon, supposing it 
to be expounded and administered on the theory of the prosecution. 
If the Methodist congregation of St. James's should ever again be 
without a pastor, and in their need should solicit the ministrations 
of any one of the liberal-minded Episcopal ministers, who care not 
where they preach, provided they have the assurance that it has 
God's approval, they must stand silent ; for the gates of paradise 
were not more strongly guarded by the flaming sword, than the 
domains of Dr. Stubbs by this canon. Without his express per- 
mission, a non-resident minister can not officiate by preaching, read- 
ing prayers, or otherwisey no matter how pressing the call, or how 
urgent the necessity. He could neither pray at the bedside of a dy- 
ing friend or parishioner, nor administer to him the holy sacrament ; 
nor could 'he as a minister conduct family prayers; for Dr. Stublbs 
might find it out, and give the alarm to the bishop of the diocese, by 
crying out, " Behold I he prayeth without my express permission," 
and thus subject him to canonical censure. Again, a short time 
since, there assembled in Philadelphia two bodies of Christian men, 
composed principally of eminent divines. One was a Presbyterian, 
and the other an Episcopal body. So far as the individuals were 
concerned, the convocation of these two assemblies in that city, at 
the same time, was purely accidental. It so happened that a large 
majority, if not all of these men thus assembled, entertained liberal 
Christian views, and had a sympathy with all well-directed efforts, 
without regard to creed or persuasion, to effect the salvation of men. 
These views, common to both assemblies, brought them together. 
They exchanged affectionate greetings, prayed together, exchanged 
visits in a body, and there was great rejoicing, that the representa- 
tives of two great evangelical churches, who had long been in the 
habit of looking askance at each other, had at last been brought 
together by the cohesive power of Christian sympathy. It was an 
event which those there present will never forget. Tears ran from 
eyes unaccustomed to weep, and all hearts were bowed with thank- 
fulness. The Christian world rejoiced over this, and hailed it as a 
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harbinger of better things. What a humiliating attitude will the 
Protestant Episcopal Church occupy, by putting the seal of its con- 
demnation on this event ! For let the interpretation of this canon 
claimed by the prosecution obtain, and it at once stands condemned. 
!For did not ministers of the Episcopal Church officiate then and 
there "by reading prayers or otherwke^^ contrary to the canon? 
and that, too, in a Presbyterian meeting-house I With such an inter- 
pretation of this canon, what a melancholy spectacle does the Episco- 
pal Church present ! Instead of challenging the admiration of the 
-world, she would be the subject of its derision. The jeering infidel 
-would be armed with another weapon of attack: for well might he 
claim that the practices of the Church were not in harmony with 
.the teachings of their divine Master, 

It may be said that these are extreme views of the case ; but if 
we interpret all parts of the canon alike, which is the reasonable and 
just mode of interpretation, such views of it are necessarily forced 
upon us. If one part of it is relaxed by a liberal interpretation, then 
c^ parts should be subject to the same rule. Partisan feeling and 
prejudice can not carry sane men to the extent of demanding one 
rule of interpretatation to enable them to accomplish their own pur- 
poses in their own way, and another to relieve them from the folly 
and gross inconsisteilcy in which they thereby involve themselves. 

Let us consider the phraseology of this eanon. Its language is : 
**No minister belonging to this Church shall officiate,, either by 
preaching, reading prayers, or otherwise, in the parish, or within the 
parochial cure of another clergyman, unless he shall have received 
express permission for that purpose from the minister of the parish 
or cure," etc. 

The question of construction in this case is, What is the meaning 
of the word "cure" in this canon? No intelligent, unprejudiced 
mind will fail to discover at once that it refers only to the persona of 
the Protestant Episcopal faith within that cure. That is the prac- 
tical construction which has been put upon it in the Church from the 
time of its passage until very recently. It is the way in which Drs. 
Tyng, Newton, IMuhlenberg, Dyer, Canfield, and Smith have inter- 
preted it through long and successful ministries, unchallenged by 
any man save in one instance. 

And you, rfeverend sirs, have yourselves, each of you, put the same 
construction on the same word throughout your whole ministry. 

Look at canon 5, immediately preceding the one under con- 
sideration, and answer me whether or not you have throughout your 
whole lives construed the word " cure," which occurs therein twice, 
not as embracing territory or non-episcopal families, but those of 
your own &iith, attending on your own ministrations. 
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Listen to the language of that canon : 

^' Every minister of this Charoh shall keep a register of baptlBms, 
confirmations, communicants, marriages, and funerals toithin his 
cure^^^ etc. 

" Every minister of this Church shall make out and continue, as 
far as practicable, a list of all families and. adult persons toUhin his 
curCy^ etc. 

Now tell me, you reverend judges, who are called upon to con- 
demn your brother for considering a Methodist congregation as- 
sembled within its own house of worship as without an Episcopal 
cure, whether you in all your lives, in the discharge of your duties as 
ministers of the Gospel, treated them as within it ? I challenge your 
own practices. I invoke your own experience and convictions, as 
acted out in your daily life, in aid of my interpretation. I venture 
to say that nowhere in the archives of the Church will there be 
found under your hand, as Dr. Stubbs confessed that there was none 
under his, a list made out in. pursuance of the canon last quoted, 
containing any family or adult person, or a '^ register of baptisms, 
communicants, marriages, or funerals," except that they were attend- 
ants under your ministry, or subjects of your pastoral charge. 
There can be but one reason for it, and that reason acquits Mr. Tyng 
as well as yourselves of all offense. It is, that the families thus 
omitted were not within your care or " cure," as the word is now used. 
If he is guilty, so are you. If he deserves punishment, so do you. 
Condemn him, and you condemn yourselves. Because if the indivi- 
dual families of a Methodist congregation are not within your cure, 
BO as to require you to enter them upon the records of the chUrch 
under this canon, then, by parity of reasoning, which commends 
itself, to the shallowest mind, they do not get within your cure, 
because they assemble in their own house of worship, and therefore 
no express permission is necessary to preach the Gospel to them if 
Mr. Tyng chooses so to do. The very moment he crosses that 
threshold the obligations of the canon under which he is presented 
have no application ; for he, like the congregation he addresses, is 
without the cure. 

Give the word " cure " this interpretation, and the system is 
harmonious and consistent. Refuse it, and it is incongruous and 
unjust. Attach to it other than a meaning which it has obtained in 
other parts of the same system of laws, for the purpose of imputing 
guilt to an act which would otherwise have been innocent, and you 
commit a gross wrong against the individual who is affected by it, 
and against the Church of which you are ministers. 

You have doubtless, each of you, enjoyed many opportunities 
of doing good, and I trust have done much to promote the welfare 
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of your fellow-men. Bat whatever those opportunities may have 
l>een in the past, or will be in the future, you will never again be 
plaocd in a position where it will lie in your power to do as much to 
promote the interests of the Christian Church and your fellow-men, 
as that which you now occupy. I pass the questions involved in 
this case over from my conscience to yours. I have discharged my 
duty, and I can do no more. Convict my client of the charge pre- 
ferred against him in the presentment, and although you will not 
impair his usefulness, or weaken the hold he has upon the affections 
of the Christian community, yet through him you will inflict a wound 
on the Church of which he» and you are ministers, which you will 
never live, to see healed. Acquit him, and you will have the satis- 
faction of knowing that you iave risen above all considerations 
other than a desire to do justice, and relieve the Protestant Episco- 
pal Church from the reproach with which she is now threatened. 

If you convict him, then let the blow come. He will not be 
responsible for it or its consequences. Let the punishment come; 
he can bear it. It must, by the canon, be administered in a public 
place ; let it be the most public in this great city. Let Trinity ring 
out her loudest peals and call togethejr a great congregation of 
people to look upon the Christian Martyr of the nineteenth century. 

CLOSING AEGUMENT OF S. P. NASH, ESQ. 

May it please this reverend Court : I approach the performance 
of the duty to which I have been assigned by the presentors in this 
case, with a very serious sense of my resposibility. Whether justly 
or not, whatever I shall say will be to some extent imputed to the 
authorities of the Church, who are supposed to have charge of 
this presentment ; but as I think that would not be right, I hope that 
if in the remarks which I may make in the course of my argument 
there should be any thing which is unjust to them or to the cause, 
it will be laid to my personal inefliciency fairly to present the case 
for them. 

It is not so interesting a duty — the one which I have to perform^ 
as that which has fallen to my friends upon the other side. I feel it 
incumbent upon me to speak the words of truth and soberness. It 
was allowable for them, in the performance of their professional duty, 
to indulge in flights of imagination, and misrepresent the case before 
the Court ; to make their arguments have a bearing beyond the tribu- 
nal sitting here, and to act upon popular opinion outside. That, I 
suppose, and I think I will be able to show, was the intent of this re- 
spondent, in daring this prosecution. I think it will appear from his 
conduct in .this case, and the manner in which it has been brought 



188 TRIAL OP THB RKV. STEPHEN H. TYNG, JB. 

before the public, that he belongs to that Puritaii party in the Church, 
ever restless until' they either make or break. (Applause.) I say 
that I feel it incumbent upon me to speak here the words of trath 
and soberness, and I therefore consider it my first duty to call the 
attention of the Court again to the actual charge upon which this 
respondent is brought here for trial, and to show how it has been 
represented by the counsel upon the other side, who, I have every 
reason to believe, correctly represent the client who employs them ; 
because I hold in my hand two sermons which were preached by 
him, and which correspond in their' tone exactly with the defense 
which has been made here. 

On Saturday last, the able advocate from the Diocese of New- 
Jersey, (Mr. Parker,) who has so fully presented the case for the re- 
spoQdent, upon the law and the canons, prefaced his remarks with a 
particular statement of the charge, and his argument all through went 
upon the basis, to use his own expression, that that was *' the kernel 
of the case." His statements ranged themselves all around it, and 
his long, labored, and able speech furnished the staple of the Sunday 
reading of many in our community. I quote his words : " The charge," 
says he, " is, that being a minister of the Gospel, he preached the Gos- 
pel." Is that true ? That question I put to whoever may hear my 
voice or take an interest in this discussion. Is that true ? Suppose 
the reverend respondent in this case had appeared in a court of jus- 
tice in which my learned friend from New- Jersey was engaged in de- 
fending a criminal according to the civil law, and, carried away by 
that zeal which teaches him to preach the Gospel in season and out 
of season, and upon every occasion, had insisted upon getting up and 
addressing to the magistrates there discharging their functions an 
eloquent sermon, and the police should put him out, would he be put 
out for preaching the Gospel ? Suppose he had got up to-day and 
interrupted the very eloquent remarks of my friend who has just 
closed, upon the ground that a burst of zeal had come upon him and 
he saw a " Providence opening," and he must preach the Gospel ; 
would this Court have listened to him ? or if they had refused to do 
so, would it be because they did not want to hear the Gospel 
preached ? Now, there is good sense in all things, and there is also 
nonsense in a great many things ; and we may as well, at this point, 
try to get at the true kernel of this matter, in order that we may ar- 
rive at an intelligent conclusion. 

One of the reverend witnesses examined here, said that upon 
one occasion he was in the parish of Christ Churcji, New-Brunswick, 
and married two persons there, having first applied for the consent 
df the rector of that church. Suppose a question had arisen about 
the propriety or the impropriety of getting that consent, or suppose 
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that consent had been refused, would a true statement of the case 
be that the Rector of Christ Church was opposed to H0I7 Matri- 
mony ? The same reverend gentleman said that, upon another occa- 
sion, he baptized an infant in that parish without asking the consent 
of the rector ; and he said, giving his construction of the canon, that 
if the rector of that church had baptized that child without his 
consent, it would have been a violation of this canon. But was the 
Rector of St. George's, therefore, opposed to the ordinance of Bap- 
tism? Let me ask my learned and able friend from New-Jersey, 
who opened the discussion for the defense, if upon returning to his 
home that day, after the conclusion of his eloquent speech here, he 
had met some friend newly arrived from abroad, who had heard 
about his professional engagement in this case, and had asked him, 
*' What is all this about, what has this reverened clergyman been 
charged with?" Would my learned friend have answered, "He has 
been charged with preaching the everlasting Gospel ?" If he did, I 
think his friend would say, " Oh I yes ; I understand that. I under- 
stand your professional rhetoric, but what was the fact — tell me just 
what the charge really is?" To such a question would my friend 
repeat the answer, " He has been charged by the authorities of the 
Church with preaching the everlasting Gospel, and has been brought 
up for trial for that offense ?" (Laughter.) Now, by whom was the 
complaint made under which this presentment arose ? It was made 
by two divines of New-Jersey, two Doctors of Divinity, one of them 
the Rev. Alfred Stubbs, for something like twenty-seven years Rec- 
tor of Christ Church, a man who has sons in the ministry ; and the 
other, the Rev. Dr. Boggs, who went, I believe, from this diocese, and 
who has charge of the Free Church there — a church which is open to 
rich and poor alike, and dependent for its support and success upon 
the good- will of those to whom the Gospel is preached. These are 
the gentlemen making the complaint. It was then presented to the 
Bishop of New-Jersey, and by him considered to be a sufficient case 
to be referred to the authorities of New- York, where this reverend 
respondent is canonically amenable in the first instance, for any 
breach of church discipline or law. The charge comes before the 
ecclesiastical authorities of this diocese. It takes the usual course, 
and is referred to a committee of three clergymen and two laymen, 
one of these laymen a parishioner of St. George's, and both, I be- 
lieve, communicants of the Church. The presentment is brought 
before the ecclesiastical authorities of this diocese. The selection of 
a court, to consist of five clergymen, (because the accused is entitled 
to a trial by his peers,) is offered to him from a list of twelve, but 
he declines to make a selection. The Bishop of the diocese then 
makes a selection for him oi five out of those twelve, to constitute 
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the court. Before this ooait so constituted we come, simply to 
ascertain the facts in the case, and to apply the law. May it please 
the Court, if this statement, that this respondent is arraigned here 
for preaching the Gospel is not a true statement — considering by 
whom this presentment has been made, and the stages by whidi 
the case has reached this point — if this is not a true statement, 
what is it ? Is it not a calumny ? I see but one answer to that 
question. 

I am now to consider what the charge is, as I hare already con- 
sidered what it is not. The charge is for violating a canon of the 
Church in force since its organization, (I do not speak simply of the 
organization of the Protestant Episcopal Church,) the object of which 
is, by the division of labor and the harmonious arrangement of the 
woijjc of various persons, all charged with preaching the Gospel, to 
carry on most effectively the Church's work of evangelizing the 
world. The object of this canon is to protect the ministers of the 
same Church, receiving their commissions from the same source, 
against interference with each other's work. It is to secure harmony 
and concord among brethren, as St. Paul and St. Barnabas secured 
harmony and concord, who, when they could not agree in occupying 
the same field of labor, separated, and each took his own. It is, there- 
fore, a canon which deserves to be guarded and cherished by the 
Church, in view of its antiquity and its object ; and so far as the idea 
of the older canons is adopted and set foith in the laws of our own 
Church, its spirit and meaning are so plain that no one need ever 
violate it, unless with intent or a malicious purpose. It is a canon so 
consonant to reason and good sense, that something like it, tbough 
not always in its exact language, exists in all churches having a gov- 
ernment more extensive than that of a purely congi'egational form. 
It existed in the Roman Church before the Bishop of Rome undertook 
to exercise that very extensive authority which he now claims, and 
which seems something like that claimed by this respondent, the right 
to do whatever he pleases everywhere throughout the world. Because 
of the existence of this overriding Papal power in the Roman Church, 
this canon for the protection of individual presbyters, as well as of 
the independence of bishops, has become substantially obsolete in that 
Church, but it still exists in full force as between the clergy them- 
selves, as I may perhaps have occasion to show. Something like it 
exists in the Presbyterian Church. Each presbyter, under their polity, 
is Confined in his duties to the presbytery of which he is a member. 
As I read their discipline, a licentiate, before he receives holy orders, 
has authority to preach simply in places designated by the presbytery. 
He can not be ordained until some congregation is ready to receive 
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tim ; and after he has been ordained, he must not remove from one 
presbytery to another without the consent of both parties, the one 
which he leaves and the one to which he goes. I asked the witness, 
the Rev. Dr. Tiffany, in reference to the Methodist discipline in that 
respect ; and he answered that he could point to no canon on the sub- 
ject, but " It was expected " — ^I quote his own language — *' that every 
man will attend to his own business in his own place." That is the 
language of the gentleman who was in the pulpit, although he could 
hardly be said to have " occupied it," the day that this respondent 
officiated in St. James's church, New-Brunswick, and who is now 
pastor of that congregation. Dr. Tiffany's language seems to be a 
sort of echo of a passage from the First Epistle of St. Peter, " But let 
no one of you suffer as a murderer, or as a thief, or as an evil-doer, or 
as a busybody in other men's matters." 

I am infonned by the commentators that the original Greek of 
which this is the English rendering, means episcopizing — playing 
bishop in another's diocese, (laughter,) and its equivalent was ex- 
pressed by^our translator by the phrase, " Being a busybody in other 
men's matters." 

But leaving what may seem far-fetched or obscure, let us take a 
few steps across the centuries. I shall try not to weary the Court 
with citations, but wish to show the antiquity of this regulation. 
I quote now the 16th canon of the Council of Nice, still held, I be- 
lieve, in reverent estimation even by that portion of the Church re- 
presented by this respondent — "For the taking away the custom 
which prevails in some places contrary to canon, it is decreed, on ac- 
count of disturbances and disputes that have occurred, that neither 
bishop, priest, nor deacon remove from city to city ; and that if any 
one, after the decree of the holy and great synod attempt it, all the 
proceedings in this case shall be null, and the party shall be restored 
to the church in which he was ordained." 

The next canon, the 16th, is to the- same effect: "No priest, 
deacon, nor any belonging to the clergy, ought to be received in 
another church, if, having left their own church, they go thither 
inconsiderately, without the fear of God, and regard to the canon of 
the church," etc. 

So also is the second cafton of the Council of Constantinople : 
" Let not bishops go out of their diocese to churches out of their 
bounds, nor bring confusion on the churches," etc. 

The 8th canon of the Council of Ephesus mentions a complaint 
made by certain bishops of " an act which has been introduced con- 
trary to the laws of the Church and the canons of the Fathers, and 
which affects the liberty of all ;" and proceeds, " Wherefore, since 
evils which affect the community require more attention, inasmuch 
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as they cause greater hart, .... none of the most religions 
bishops shall invade any other province,'' etc., '^ that the canons of the 
Fathers may not be transgressed, nor the pride of secular dominion 
be privily introduced under the appearance of a sacred office,'^ etc. 

The 5th canon of the Council of Chalcedon is to the same effect 
The 6th provides that '' No man is to be ordained at large, neither 
presbyter nor deacon ; . . • . but whoever is ordained must be 
appointed particularly to some charge," etc. The 20th declares that 
the clergy " are not to be allowed to be appointed to the church of 
another city, but are to be contented with that in which they have 
been first counted worthy to minister." 

Now, these are the canons of the four general councils in the 
Church ; the first, that of Nice, where the Nicene Creed, which is 
read in all our churches, was framed ; and these four general councils 
have always been held in high estimation and reverence by the 
Church, and are expressly declared by the fathers of the English 
Reformation to be of authority in the interpretation of doctrine. 

I now skip across to the English isle, and come to the canons of 
the Council of Hertford, held in 6V3. The 2d canon of this council 
provides that, " No bishop invade the parish of another, but be con- 
tent with the goveniment of the people committed to him." 

The 6th, that, " No clerk, leaving his own bishop, go up and 
down at his own pleasure," etc. 

The 6th, that, " Strange bishops and clerks be content with the 
hospitality that is freely offered to them, and let not any of them 
exercise any priestly functions, without permission of the bishop in 
whose parish he is known to be." 

I refer also to the 9th answer of Ecbright, Archbishop of York, 
A.D. 734, to the same effect ; and to the 9th canon of Archbishop 
Cuthbert, a.d. 74V. The 9th of the canons made in King Edgar's 
reign is, " That no priest interfere with another in any thing that con- 
cerns his minster, or his parish, or his gildship, or m any of the 
things which belong to him." 

. It is fashionable, I know, to sneer, at the past, as if laws that are 
old were not suited to the present age. This has been, if not directly 
urged, at least suggested here. Do my friends upon the other side 
consider how far that argument goes ? Is not the Bible a thing of 
the past ? There are those who are trying to destroy it. There are 
those who say that the revelations contained within its pages are not 
in keeping with the progress of the times. But I trust that those 
who are represented by the respondent here do not join in that feel- 
ing, and that there are many things in the past that they are willing 
to stand up for yet. If not, I think they had better take off their 
robes; their occupation's gone. This Bible, which we all love, 



TEIAL OF THE REV. STEPHEN H. TYNG, JR. 193 

did not, like the Palladium, fall from heaven, a book complete in 
itself. The various books of the New Testament, the four different 
lives of our Saviour written at different periods, the Acts of the 
Apostles, the letters addressed by Apostles to various churches, last- 
ly, the Revelations of St. John the Divine, with years interveniog 
between the composition of the first and of the last of these books, 
these were all collected together and discriminated from documeuts 
that were spurious (which abounded at that time, as appears by the 
preface to St. Luke's Gospel) by the care and diligence and loving 
affection of men who just preceded the bishops who sat in the 
Council of Nice. What kind of a gospel would this reverend 
respondent be preaching to-day but for the labors of those who 
made these canons and were willing to be bound by them ? 

The learned gentleman who went over the history of our canon 
on Saturday, quoted, from Hoffman's Law of the Church, a letter 
of Pope Dionysius — ^and gave a very fair and accurate transla- 
tion of it — which is precisely in keeping with these older canons. 
The successors of that Pope did, it is true, as I have intimated, 
themselves violate the territorial independence of the clergy which 
was intended to be secured by these canons. And this was one of 
the leading causes of that glorious Reformation which my friends 
on the other side stand up for. I have read you in English, from an 
accredited translation, these ancient canons of the Church. I will 
read you now the canon of our Church which is alleged to have been 
violated. With the sound of these ancient canons, some of them 
1500 years old, still in your ears, what do you think of this? " No 
minister belonging to this Church shall officiate, either by preaching, 
reading prayers, or otherwise, in the parish, or within the parochial 
cure, of another clergyman, unless he have received express per- 
mission for that purpose from the minister of the parish or cure," 
etc. It seems to me the harmonious line is complete. 

Is there any thing in the wisdom of our ancestors ? Does our 
Church owe nothing to those who have gone before ? Are we to set 
at naught, at the instance of every young man who chooses to go 
into the ministry with notions of his own, all the restraints of the past ? 
This canon was made to secure peace and concord among brethren 
in the ministry, by protecting the independence of each within a cer- 
tain recognized field of labor. It recognizes the benefit and necessity 
of that division of labor without which the best-directed efforts lead* 
only to confusion. No civil government can accomplish its purpose 
without such a division of labor, without assigning separate work to 
separate departments, and having for each department certain laws* 
and regulations ; and no church can do its work faithfally and suc- 
cessfully without similar laws. Suppose no arrangement made for ai 
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divisioQ of labor, and the preachers all bnddled together in one place, 
feeling that that was their field of labor ; what would become of the 
other fields? I need not go any farther than this very case, to show 
that the violation of this canon prevented the preaching of the Gos- 
pel ; for if the respondent had been at home, preaching in his own 
church, Dr. Tiffany would have been at home, preaching in his, and 
there would have been two sermons that day instead of one, unless 
they shall change their ground on the other side, and say that Dr. 
Tiffany would not have preached the Gospel, which would hardly do 
after the eloquent and touching description of the labors of the Metho- 
dists which has fallen from the lips of my friend who has just closed. 
We have a right to assume that Dr. Tiffany would have preached 
the Gospel if he had not been crowded out of his own church on that 
day, and that, if he had preached there, this respondent would not 
have done so. Therefore it took two clergymen to preach the Gospel 
in one place on that day, when each might have preached in his own 
place. Suppose other ministers should think that the Church of the 
Holy Trinity, New- York, was the particular place where the Gospel 
ought to be preached by them ; what would be the result ? I have 
no doubt that would be a very attractive place to many a weary mis- 
sionary now laboring in a distant field, not knowing one day whether 
the next will find any bread in the parsonage for his children, and 
that he might think that church just the place for him to preach the 
Gospel. According to that construction of the canon by which my 
friends on the other side apply it to an exchange of pulpits, if this 
poor missionary could get a majority of the clergy in the city of New- 
York to say he ought to be allowed to preach the Gospel in the 
Church of the Holy Trinity, he would have a right to do it. But I 
don't think that the respondent here, with the "spirit" which has 
been attributed to him by my learned friend who last spoke, would 
submit to such a claim. To conclude this branch of the subject, is 
not the liberty of preaching the Gospel the liberty of all clergymen 
who have authority to preach, and not exclusively the liberty of this 
respondent ? Has he the right to go roaming over the world preach- 
ing the Gospel to the disturbance of others who have an equal right 
with himself to preach it ? If not, then he and they must come to 
some understanding between themselves as to how they will divide 
their labors. This understanding has been reached and confirmed by 
the unanimous voice of the Church from the beginning, ancj it is, in 
effect, that each man shall stay and labor in his own place. 

But asrain I refer to the time-honored formularies of our Church ; 
to the very commission which was given to the respondent by the 
Bishop at the time when holy hands were laid upon him, and he re- 
ceived his authority, or at least ^in the lowest view of it) the certi- 
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fication to the Charch of his authority to minister at her altars. 
" Then the bishop shall deliver unto every one of tHem, kneeling, the 
Bible into his hand, saying. Take thou authority to preach the Word 
of God, and to ndinister the holy Sacraments in the congregation 
where thou shalt be lawfully appointed thereunto." That is the au- 
thority of this respondent. If he has any other, it depends upon 
some inward call of which we know nothing ; but this is his com- 
mission in the Protestant Episcopal Church. 

We have shown by the evidence in this case that, at the time of 
the act complained of, this respondent was rector oif the Church of 
the Holy Trinity in the city of New- York. According to his report 
to the Convention, he had in his parish 225 families, comprising 1000 
individuals, besides a mission chapel. That was the field of labor 
assigned to him by the Church, and where he had authority to exe- 
cute in the Church the functions of a minister. He could not have 
got his priest's orders without having some place wherein to minis- 
ter. I need not refer to the canon on that subject, which provides 
that no bishop shall ordain a priest in this Church until he has a 
title — ^which means that he must either have a call from a congrega- 
tion, or be a missionary under the ecclesiastical authority of the 
diocese to which he belongs, or in the employment of some mission- 
ary society recognized by the General Convention. Now, has this 
respondent nothing to do at home ? Let us see. He can preach 
seven hundred and twenty times in the year. He may visit the poor 
within the circuit of whatever he may choose to call his parish. He 
is charged in the ordination office with the duty of making such visi- 
tations, and of administering the Sacraments. I don't know how 
others may feel ; but if I had such a charge, I think I should not go 
further to look for additional responsibility. If this respondent has 
a serious sense of his responsibility for the thousand souls committed 
to his charge in the parish of Holy Trinity, besides those whom, ac- 
cording to his construction of the canon, he has no right to put upon 
his parish list, but who still have the claim upon him of a common 
humanity — if he has a sense of these responsibilities, and is satisfied 
that he has faithfully discharged all the duties which they involve, 
why, then, perhaps he has time to go over and evangelize New-Jer- 
sey. (Laughter.) At the time of this alleged oflEense he was no un- 
attached priest. He had an opening at home for all his zeal, and if 
he felt that he could not preach to a large enough congregation, the 
"liberty of unlicensed printing" allowed him to preach to the world 
at large, or to as many as would read his productions. There is no 
canon in the Church, therefore, which infringes in any way the exer- 
cise of his faculty of preaching ; so that he did not need to go, like 
a cuckoo, to another bird's nest. Has the respondent among his peo- 
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pie no men given up to mammon, no women devoted to fashion, no 
ainnera, no sterile saints ? Has he no practising to do, as well as 
preaching ? I have listened to sermons for many years, hnt I hegin 
to feel that the best preaching to me is a good example. I say that 
the respondent had work enough to do at home, and that there was 
no call for him to go to New-Jersey. One reverend witness here 
said that he considered it his dnty to preach wherever there was a 
" providence opened " to him. Well, there is a kind of religious 
language used at times which I desire to treat with respect, hut of 
which, considering that I am responsible for a due use of my intel- 
lectual faculties, I do sometimes earnestly desire to know the meaning. 
I know that there is a certain class of persons in the world who look 
upon nearly every thing that happens as a providence, and theirs is no 
doubt a pious state of mind ; but the difficulty is, that they are apt to 
select their providences, and not to take every thing as a providence, 
but only such things as suit them. Now, I suppose the general order 
of the Church is a providence, in which most of its members are dis- 
posed to acquiesce. The existence of a canon of any kind in the 
Church is, I suppose, as much a providence as an invitation from Mr. 
Christopher Meyer. (Laughter.) I should be disposed so to consider 
it ; and I do not see how those who talk in this way about providences 
can consistently neglect all those great providences, which are cer- 
tainly as binding. upon them as their special providences can be upon 
us. I should consider the Ten Commandments, for instance, a provi- 
dence in a certain sense, and no matter what my private wishes may 
be, I do not think that any invitation from any body — though it, too, 
might be a providence — ought to induce me to break them. I say 
again, therefore, that I can not see any particular cause for this re- 
spondent to go to New-Jersey at that time. There certainly was no 
necessity of his going there to preach the Gospel, because the Gospel 
was already preached, or to be preached, there. Tliere were two 
rectors in good standing in the Church to which the respondent be- 
longs, and it appears ip evidence that there was also a Presbyterian 
church and a Dutch Reformed church in that city ; and it also appears 
that, but for this respondent going there, the pulpit of the Methodist 
church would have been supplied by a person duly invited to officiate. 

The invitation to the respondent to preach in New-Jersey was 
then no urgent call ; it was altogether of a social and friendly charac- 
ter. There was not, if we are to use language with any common 
sense, any such thing as what Dr. Newton called a " providential 
opening." I have shown that the respondent had a sufficiently large 
field of labor at home, and that there was no necessity, in his case, to 
look abroad for providences. 

Now, let me come to the facts of the case ; and here I want to be 
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Bomewhat minute and in exact accordance with the evidence. The 
respondent arrived at ITew-Brunswick, it would appear, upon a post- 
poned invitation, on Saturday afternoon. His coming had been 
heralded by the faithful member of his congregation (who was Pre- 
sident of the board of trustees of the Methodist Episcopal Church) 
and the New-Brunswick paper of the Wednesday previous had an- 
nounced that a Fifth Avenue clergyman from New- York would grace 
St. James's church on the. following Sunday. Dr. Tiffany, however, 
who then had charge of a congi^gation in Chicago, and had received 
from the authorities of this Methodist church, from all the five trus- 
tees, an invitation to become the pastor, to take effect in October, 
had agreed for the month of July, which he had at his disposal, to 
supply the pulpit of St. James's church. He arrived from his long 
journey on the same day, and possibly by the same train with this 
respondent. Immediately upon his arrival, some one informed him 
that there was likely to be some little conflict — that Mr. Tyng, of 
New- York, had been advertised to fill the pulpit of that church on 
the succeeding Sunday. Dr. Tiffany at once went across the river to 
see Mr. Tyng, and, says he, *' As far as I had the right to do so, I put 
the church at his disposal for the next day, for such service as he 
might see fit to hold." What did Mr. Tyng do ? I inquired of Dr. 
Tiffany whether Mr. Tyng did not then inform him that he had re- 
ceived an objection from the rectors of his own Church to his officiat- 
ing in New-Brunswick. The doctor said he did. Did Mr. Tyng 
avail himself .of that opportunity, that providence that was opened to 
him, to be as magnanimous to his brethren in the ministry as Dr. 
Tiffany was to him ? Was not that an opportunity for him to retreat 
gracefully, and to show that spirit of Christian courtesy which has 
been so sneered at by the counsel on the other side, as though it had 
no place in the character of a Christian minister ? Can any one give 
any reason why he did not avail himself of this opportunity, except 
that he was determined to brave out this thing, to thrust himself be-, 
fore the public gaze as a martyr, and, in a measure, to bring disunion 
and ruin upon his Church? That was the secret of it — that party 
spirit which overrides all other considerations, which plays with the 
texts' of the Gospel, and which, for its own ill-considered purposes, 
sets at naught all considerations of Christian courtesy and common 
propriety. 

But it is said, by my friend upon the other side, that these gentle- 
men, the rectors of New-Brunswick, instead of writing him a letter, 
ought to have called upon him and labored with him ; that he had 
too much spirit to notice a letter ; that he was not going to be put 
down in his liberty of prophesying ; that there was a great principle 
involved, overriding all other considerations. Now, I will tell you 
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what that " principle " is. It is contained in the solemn " Declaratioi\ ^ 
made by these very men who, some of them, have come here to tes* 
tify ; and it is, that the ministers in the Protestant Episcopal Church, 
who do not preach the Low Church Oospel, do not preach the Gos- 
pel of Christ, and that their office, their standing in the ministry, their 
existence, may be ignored, because they do not preach what these men 
call the Gospel of Christ. That is the principle, and here it is in the 
document signed by Richard Newton, D.D., a witness here ; John 
Cotton Smith, D.D., a witness here ; Heman Dyer, D.D., a witness 
here ; E. H. Canfield,D.D., a witness here ; Stephen H. Tyng, Sr., D.D., 
a witness here ; Stephen H. Tyng, Jr., the respondent here ; all declar- 
ing to the world that certain ministers of the Protestant Episcopal 
Church do not preach the Gospel of Christ. Now, do they mean 
that ? Not to do them injustice, I read their own language : 

" We feel compelled to affirm that, in many of the pulpits of our 
Church, another gospel is preached, which is not the Gospel of Christ. 
The church needs to be awakened to its peril. A paramount duty is 
imposed upon our clergy and our missionary organizations to see 
that, so far as they are able, the pure Word of God shall be preached 
everywhere in our land. We can not yield this liberty and obliga- 
tion to any claim of territorial jurisdiction, and we hereby express 
our sympathy with the resistance which is made, in this respect, to 
the attempted enforcement of false constructions of canonical law." 

Now, if they are right in that, they are justified. But I ask, what 
is the Gospel that is preached in these other churches ? There are 
very serious things in Holy Writ on that subject. He who does not 
preach the Gospel of Christ preaches the Gospel of Antichrist. Do 
these gentlemen mean to say that of those who do not agree with 
them ? Will they receive ordination from the hands of a bishop 
holding these same views, and then turn round and charge him with 
preaching the Gospel of Antichrist ? Will they receive the com- 
munion from the hands of these same ministers, and yet charge them 
with preaching the Gospel of Antichrist ? Will they meet them in 
conventions and treat them as brethren, and still charge that they 
preach the Gospel of Antichrist ? The men who signed this Declara- 
tion do not know what they are saying. (Laughter.) The only 
ground upon which they can be pardoned is, that they are densely 
ignorant of what their language means. (Laughter, and expressions 
of approval and disapproval.) 

The Chaibmax. These demonstrations of applause, or of non- 
agreement with the counsel in his argument or in his language, must 
be stopped. 

Mr. Nash. Now, if in this case there had been no opening for re- 
treat — if this respondent had said to his reverend brethren, " This 
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congregation is without a pastor, and notice has been very exten- 
Bively given that I am to preach. I do not like to disappoint them ; 
I do not intend to infringe upon your rights ; I understand your con- 
etruction of the canon, and, as I am in your parish, perhaps I ought 
to acquiesce in it, as I trust you would acquiesce in mine if you 
were in my parish. Overlook this occasion, and nothing more shall 
come of it :" if he had said this, this charge would never have been 
presented. And I think that is about what the reverend respondent 
here ought to have said, and what, if he ever preaches to his own 
people upon such topics, he probably would say to them by way of 
instruction. I do not think, at all events, that there would have been 
any thing in that inconsistent with the Gospel. To be sure, it would 
have been a little bit of professional politeness, but I don't think 
there was any strong overruling " providence " in the case that made 
professional politeness. out of place. The essence of courtesy is the 
Golden Rule of Our Lord,, enforced over and over again in the Epis- 
tles of St. Peter and St. Paul — indeed, the Epistles are full of it. Be 
gentle ; be courteous. But it is said, on the other side, that the same 
spirit of courtesy should have actuated the rectors of Christ Church 
and the Church of St. John the Evangelist ; to which I agree. If 
this respondent had made a single word of explanation, it should 
have been gladly received. I offered to give in evidence, for the pur- 
pose of showing how this affair originated, a correspondence which 
had taken place previously between Dr. McClintock, and Bishop Oden- 
heimer, and Dr. Stubbs, Rector of Christ Church, in I'eference to sup- 
plying this Church of St. James with Episcopal services. T'hat was 
excluded upon the ground, I suppose, that no offer wis made to con- 
nect this respondent with it, and, therefore, his cause should not be 
prejud,iced by letting it in. It would have been an explanation of 
the conduct of Dr. Stubbs and Dr. Boggs in this matter ; but they 
are not on trial here, and I suppose that the general doctrine con- 
tended for by the counsel upon the other side, that, in all cases of 
doubt, when there is no evidence to the contrary, the law imputes 
the best motives to whatever action a person may feel bound to take, 
ought to apply to them. I may say, however, that there was a pe- 
culiar situation of things at New-Brunswick which may throw some 
Hght on their course. 

Mr. Parker. If you desire to use that evidence, and will admit 
what is the fact, that the Rev. Mr. Tyng knew nothing whatever 
about it, you can read the correspondence now. 

Mr. Nash. I do not care to read it. I can with propriety make: 
all the allusions to it that I need to make. It is already in evidence^, 
from the parochial reports miade to the New-Jersey Convention, that 
Dr. Boggs was at that time the minister in charge of a new freer 
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Episcopal cbarch. It was a straggling enterprise It was a free 
church, and in that, at least, should commend itself to the sympathies 
of all good men. It was an attempt to give the ministrations of our 
Church to all without distinction of class. This church was in a sub- 
urban part of the city. It had been founded by the rector of Christ 
Church a few years before, and it was sustained by him from Christ 
Church until it had lately been made an independent organization, and 
Dr. Boggs had been called to be its rector. I do not know whether, 
according to this Declaration which I have just read, it would be the 
duty of the gentlemen who signed it to crush out that enterprise or not. 
I think it would, upon the construction which the paper fairly bears. 
I think the signers of the Declaration might feel that they were doing 
God service by any sort of affiliation with other denominations in 
New-Brunswick which would break down that free church, on their 
theory that the Gospel was not preached in it. One of the reverend 
signers, however, testified that, in his judgment, when such is the pur- 
pose of an intrusion into another parish, it is the basest kind of intru- 
sion — if I recollect his language correctly. Now, let us look a mo- 
ment at the Church of St. James. It belonged to what is called the 
Methodist Episcopal Church. That Church retains many customs of 
the Episcopal Church, and uses large portions of its Liturgy, and 
there is inherent in it a large portion of the spirit of the Church from 
which it took its origin — for it went out from the Church of England, 
and John Wesley, its founder, was a devout priest of the English 
Church. Well, this Church of St. James, at that time without a pas- 
tor, was a sort of semi-Episcopal church. It was not the old-fashioned 
Methodist church which comes to one's mind when a Methodist 
church is spoken of — a plain, barn-like building, painted white, with- 
out bell or steeple, or any such thing ; but it was, as Dr. Tiffany de- 
scribes it, one of the finest church edifices in the State of New-Jersey, 
(Jothio or Norman in its architecture, with stained-glass windows, 
and attractive in many of those things which *have an influence in 
ilmwing indifferent persons within the walls of a sacred edifice. 
Hvioh means of attracting the attention and attendance of the indiffer- 
iiiit are now used, I believe, by all. It is not considered particularly 
(itimlUtio to make a church attractive, to make its music pleasing, or 
\\,\ udopt any innocent means of tempting those who care nothing for 
ivilgiuu to hear occasionally the word of God. 

Apart fVom this, St. James's church had as President of its board 
\}i truMtaas, a gentleman calling himself an Episcopalian — I say coXi* 
kH\l Uuuself an Episcopalian, because, when a man appears in two dif- 
U uuil' phavacters, it is difficult to say which is his real one. This 
^HuaU»iUJ4U was baptized in the Episcopal Church, but he had never 
k) I u 4 vHUuiuunioant. . In the winter-time he was an Episcopalian, in 
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the gammer time he was a Methodist. (Laughter.) He was a mem- 
ber of this respondent's congregation to such an extent that the re- 
spondent deemed that he had a right to follow him and his family 
into another diocese ; and in that diocese he was a member of the 
Methodist Episcopal Church. It is not for me to settle his status. 
I leave that for the Court, He had given $18,000 to that Methodist 
place of worship, and, of course, was interested to that extent in the 
success of the enterprise. This money, thus devoted to the support 
of Methodism, would have been very acceptable to this little free 
[Episcopal church. The people that St. James's church was drawing 
away would have helped to support that free church, and we often 
hear that those '^ who wait at the altar are partakers with the altar." 
At any rate, in this country, where no church is entitled to receive 
any aid except from those who choose to give it, it is evident that 
the success of any enterprise of church extension depends upon the 
support and good-will of the laity. 

I have nothing to say in reference to the clergymen connected 
with that Methodist Episcopal Church of St. James except what is to 
their honor. Dr. McClintock's conduct throughout the whole trans- 
action was straightforward, and no fault can be found, so far as I 
know, with any thing that either he or Dr. Tiffany has done or said 
in this matter. Although not bound by the laws of our Church, they 
seem to have recognized in every stage of this transaction, from first 
to last, the ordinary claims of courtesy. Dr. McClintock's project of 
supplying the pulpit of St. James's church with Episcopal services 
had been given up, as Dr. Stubbs supposed ; and therefore he was 
very much surprised to find that the reverend respondent in this case 
was about to contribute his mite, whether wittingly or unwittingly, 
to renew a scheme so detrimental to the free chapel of St. John the 
Evangelist. 

Now, I ask, what it is to those who are not theologians nor 
familiar with Church doctrine and discipline, what it is to the world 
at large which makes a church an Episcopal church ? They do not 
always see the bishop there, and it is not that. They know, to be 
sure, that there is a bishop somewhere, but it is not that which in 
their eyes makes a church Episcopal. Nor is it the stained-glass 
windows, or the Gothic architecture ; for these, though more common 
in Episcopal churches, are in other churches also. It is not entirely 
the different style of music, although there may, to the initiated, be 
a difference in that. It is the liturgical worship which strikes the 
minds of most persons, rather than the doctrines or polity which, 
upon careful examination, are found to distinguish the Episcopal 
Church from other bodies. And it was the Episcopal form of wor- 
ship that they were simulating in that church of St. James. By a 
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liturgical service, thoagh matiUted, they were conveying the im 
pression to the community of New-Brunswick that this was about as 
good an Episcopal church as that of Dr. Boggs ; and if they could 
eUnch that characteristic of it by having the services of a regular and 
well-known Protestant Episcopal minister *^ from Fifbh avenue, New- 
York," what more was necessary ? 

I think I have said enough to show that the course which these 
reverend gentlemen took in the matter was not without justification — 
especially as the respondent made no answer to the letter which they 
sent him, offered no apology or explanation, but went on with his 
head in the air as though there were no such persons in the ministry 
as the rector of Christ Church or the rector of St. John the Evange- 
list. What could they do other than what they did under such cir- 
cumstances ? They did nothing except to follow literally the course 
pointed out by the canons of the Church, as has been detailed here. 
They appealed to a law of the Church, a law recognized by all par- 
ties, and which has been in the Church from the beginning. For 
doing that, they are charged with persecuting an innocent " martyr" I 

Now, what should they have done ? Acquiesce, submit ? Perhaps 
it is the duty of those who preach the Gospel, always to submit. 
Let us see if that has always been the rule in such cases. 

Two or three years ago, in 1865, 1 think, there were proceedings 
going on in this diocese which many of the clergy considered irregu- 
lar, and at which they felt aggrieved. I do not need to state now 
what they were ; but the Bishop of the diocese, as the administrator 
of its affairs and in the exercise of what he considered to be his 
pi*erogative and his duty, issued a pastoral upon the subject, mild in 
tempei', courteous in tone, giving no names, mentioning no instances, 
but simply in an admonitory way calling the attention of his clergy 
generally to the regulations of the Church in reference to certain 
Hubjeots. One would not suppose, ordinarily, that that would be con- * 
Hldei'ed as any very great stretch of Episcopal prerogative. Four 
clergymen, however, (all of them have been witnesses here on the 
jiavt of the defense,) at once rushed into print, and, intimating to 
ih^ bishop that he had exceeded his authority, circulated their re- 
jjiea broadcast over the land. They snubbed the Bishop with the 
VVM\U^ns, This is the language of one of them : "By section 10, canon 
\^t title 1, the bishop is recommended to deliver a charge to the clergy 
Vk(' \M diocese, at least once in three years, and also from time to time 
\sf< Hil^vess to the people of his diocese pastoral letters on some points 
yv^ V^lU'Utian doctrine, worship, or manners." He then goes on to say, 
^^ WU U neither a charge delivered to the clergy nor a pastopol ad- 
x^^v^^v'^^ ^^^ ^'^® P^op^^' If t^® Bishop desired to give advice or suggest 
^ ^su^At^y to the Vfew who he hoped had acted hastily/ it could 
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easily have been done in private, and any friendly counsel thus given 
would have been welcomed and allowed to have its due influence ; 
but the document before us is obviously of another character. So all 
understand it, and so it was doubtless intended it should be regarded. 
It Judges of facts, it renders a verdict, it interprets the canons, it passes 
sentences of judgment^it does all this officially/, without any legal 
inquiry as to the facts, without notice to the accused, without any 
canonical authority to do, or pretend -to do, a single one of these 
things." And the paper goes on to state the provisions of the canon 
which prescribe the bishop's duty if a minister be accused. (Review, 
etc., by E. H. Canfield, p. 4.) Dr. Canfield here tosses the canons in 
the Bishop's face, saying in effect, " If we have done any thing wrong, 
why don't you try us according to law ? As for giving us advice in 
this way, we won't submit to it." 

The Rev. Dr. Tyng, on the first page of his reply, quotes the same 
canons and intimates that the Bishop's paper was extra-canonical, and 
that he had exceeded the authority of his office. 

This is how these gentlemen treat what they regard as an un- 
warrantable interference on the part of the Bishop. 

Now what could be done to please this respondent ? This plain 
case comes to this diocese from the Bishop of New-Jereey. It is pre- 
sented to the Standing Committee, (the Bishop of this diocese being 
then in Europe,) and the requirements of the canon all followed. 
The accused is informed of the charge, but takes no notice of it. If 
nothing is done with the charge, at the expiration of three months it 
would be the duty of the Bishop of New-Jersey to see that it is prose- 
cuted there ; and so the committee to whom it was referred, finding 
the facts alleged, to be true, and believing that those facts constitute 
a violation of the canon, present the matter in the form of a plain, 
naked statement of facts, that on such a day this accused, within the 
city of New-Brunswick and within the parochial cure of the rector 
of Christ Church and the rector of the Church of St John the Evan- 
gelist, preached without the consent of those ministers. It would 
seem that this was not so serious a thing that it might not be ar- 
ranged ; but it was a great thing to make capital out of, and we have 
seen how it has been used. 

I stop here a moment to notice the very impertinent letter, which 
a person calling himself Jay Cooke has addressed to each member 
of this Court, I believe, and which forms a part of the record in this 
c^se. The letter appears to have been written in Philadelphia, and 
therefore, I suppose, the writer felt himself entirely at liberty to say 
impudent things of the Bishop of Niew-York, and so he writes thus : 
*' If I understand it. Bishop Potter does not hesitate to enter the 
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walls of St Alban's, recognizing the Romish practices enacted there 
by confirming a class." 

Now, did that man know what he was writing about or not? If 
he did not, the simplest thing that he could have done would have 
been to keep quiet. Has he a right, because he has made his millions 
in selling government bonds, to lecture the authorities of the Church 
in regard to their duties ? Does simony prevail to the extent that any 
man who is wealthy may think that he can dictate the conclusions 
to which a Court like this shall come ? It is proper that I should 
say a word or two on this subject, because of the ignorance that 
prevails in some quarters in reference to a bishop^s duty. The bishop 
of a diocese is not an ecclesiastical prosecutor, who is to go about 
to spy out offenses against the rules or canons of the Church. The 
bishop is ultimately to be the judge in all cases of ecclesiastical 
proceedings within his diocese ; and it is a duty that he owes to the 
Church, as well as to all the parties concerned, that he should keep 
himself free from deciding in advance, either the facts or the law in 
any case. There is no church in the world in which the parochial 
clergy have a greater sense of their own independence than the 
Protestant Episcopal Church ; and they do not expect their bishop 
to be on the watch to make complaints about them. He enters their 
churches on his regular visitations, and if he finds nothing to con- 
demn, he should be satisfied. If any three presbyters make a com- 
plaint, it is his duty to notice it. If such a complaint be made against 
the parties officiating in St. Alban's, with proper specifications, I 
think I may safely pledge the American Church Union, to which my 
friend has referred, to stand by the authorities of the diocese and the 
decision of the Church upon this subject. We mean to sustain the 
discipline of the Church ; but we do not mean to take up every par- 
agraph that may appear, and make it the ground for a presentment. 

A word or two more about St. Alban's. I should like to have * 
the gentlemen, who had the declaration which was signed by twen- 
ty-eight bishops, distributed at the door of St. Alban's, among the 
people as they came out, tell me what law applies to the ceremonial 
of the Protestant Episcopal Church in the United States under which 
a presentment can be made. We have the views in print of two of 
the most eminent canonists in this country, (one of them now gone 
to his rest — may he sleep in peace !) who were divided in opinion 
how far the English law on the subject of rites and ceremonies ap- 
plies to this Church ; and if they could not agree, who is to decide ? 
But suppose the English law does apply,. then what is the law in 
England ? Accept the English law governing rites and ceremonies, 
and you are more at sea than ever. 

Now, whether this should be the subject of legislation by the 
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Church is a question. But why will ignorant •men write for the 
newspapers about it, and complain that the Bishop of New-York 
does not proceed against those who officiate at St. Alban's ? If the 
Bishop of New- York should refuse to confirm at St. Alban's a class 
of children, who had been properly instructed, because he^ did not 
like some things that were going on there, he would, it seems to me, 
fail in duty. If he goes there, and sees any thing amiss, and gives 
a friendly, a fatherly, a godly warning to those in charge, and they 
refuse to heed it, upon the ground of their independence 

Mr. FuLLBRTON. But has he given the warning ? 

Mr. Nash. What the Bishop of New- York has done in the way 
of giving private admonition, I know not. It is no man's business 
but his own. He receives his office from a source to which alone he 
is accountable for the manner in which he exercises.it. 

I must beg pardon of the Court for the time I have spent apart 
from the real question at issue ; but when the counsel for the defense 
have avoided that question, and have given us five or six hours of 
ingenious and eloquent argumentation upon matters foreign to the 
case, I feel that I should be doing injustice to those for whom I act 
here, and, to all who have the true interests of the Church at heart, 
if I did not make some attempt to expose the inconsistencies and 
exaggerations which have been brought into the case, and the unjust 
aspersions and caluifinies for which the defense has been made the 
pretext. • 

I may be pardoned, I suppose, for saying now a word about the 
manner of this defense. I will take it for granted that, in putting him- 
self into the hands of counsel, this reverend respondent means to stand 
by their action, and that they have not misconstrued his desires or 
done any thing not in accordance with them. We spent, I think, 
three days in taking testimony, and no one could well take a more 
technical course than this respondent has done, in contesting the 
facts which were alleged and to be proved. I do not dispute his 
right to do so ; but I am considering how far that kind of defense is 
consistent with the attitude of a " glorious martyr." There was nothing 
in these three days' testimony that could not have been managed by 
stipulation between counsel in five minutes. Whether they thought 
that, by making the duties of the presenters and of the Court (who 
fill here a thankless office) as arduous as possible, they could check 
any future attempt to enforce the discipline of the Church, or whether 
they thought that, the longer this trial was protracted, the greater 
opportunity there would be for exciting the public mind about it, is 
not injportant. I have an abiding faith, not only in the heathen 
maxim, that Truth is mighty and will prevail, but also in the promise 
of her Head that He will be with His Church to the end of the 
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world, and that aH strifes, all dissensions, all troubles will be over- 
ruled, and good come oat of what seems evil 

But the* defense have appealed here to their canonical rights; 
and therefore, I come now to a consideration of their canonical obli- 
gations. 

Counsel have argued that the act of the respondent, being only an 
occasional act, was not an ** officiating." 

But '' officiate " means a single act as well as a series of acts. It 
means both or either, as the case may be. Several canons have been 
cited upon the other side, where the word was used in the latter 
sense. 

In subdivision 2, of section 11, of canon 13, title 1, it is used in 
the former : " To enable the bishop, who may be rector of a church, 
to make his official visitation, it shall be the duty of the clergy .... 
to officiate for him in the performance of his parochial duties," etc. 

Now, clearly, the word " officiate " here means to officiate occa- 
sionally ; it may be, one Sunday only. 

The word is also used in the single sense in sub. 2, of section 2, of 
canon 6, and also in section 1, of canon 10, of title 1. 

But I need not go to the canons for this. One of the^ most im- 
portant witnesses on the part of the defense (although in another 
place I think he holds the contrary) says that he officiated in New- 
Brunswick- on one occasion, marrying a coupte there, and that he 
asked the consent of the rector of Christ Church ; and in the same 
testimony he says that if the rector of Christ Church had baptized a 
certain child — ^the child of a member of his church in New- York, 
temporarily residing in New-Brunswick — without his consent, that 
act wouhi have been a violation of the canon in question. How 
would that act have been a violation of the canon unless it were an 
officiating f But this point, it seems to me, is too plain, and I will 
not dwell longer upon it. 

Now, if one act constitutes officiating, why then, of course, other 
things being out of the way, the preaching one day in New-Bruns- 
wick was an officiating, within the meaning of the canon ; but if 
preaching on one Sunday does not constitute an officiating, then will 
my friends upon the other side say how many such acts would ? 

Suppose that the reverend gentlemen who have signed this 
Declaration, which they all "stand by," chose to go, one after 
another, and officiate in St. James's Methodist Episcopal Church in 
New-Brunswick, would that be a violation of the canon by any one 
of them, or by them all ? Of course, they could not be tiied together, 
because, in order to try them in that way, you would have to make 
out a conspiracy to officiate, and there is no such thing known under 
our canon laws. Officiating is made uncanonical under certain cir- 
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cumstances ; but each offender is to be punished for his own sins, and 
not for those of others. What I have said disposes of the question of 
officiating. 

Now I come to another matter, which has been made a puzzle of 
by the counsel upon the other side — the exchange of pulpits between 
ministers of the Church. The counsel interpreted the admission 
which we made, as to the usage on this point, as an admission that 
all the clergy of the Church have been guilty of violating this canon 
from time immemorial. But the tnie view of the canon shows that 
it does not apply to the church edifice, and so does not affect the ex- 
change of pulpits ; for church canons, like other laws, must be con- 
strued in reference to the evils they were made to prevent, and the 
nghts that needed to be secured. 

The " parish or parochial cure '* named in this canon means the 
teriitory outside of the church edifice, and not the church edifice 
itself. The inclosure of so many feet square, with its pulpit, its 
communion-table or altar, its chancel, its pews, needs no protection 
from the canons of the Church. The law of the land protects it. 
" No person shall willfully disturb, interrupt, or disquiet any assem- 
blage of people met for religious worship .... by rude and indecent 
behavior, or by making a noise, either within the place of worship or 
so near it as to disturb the order and solemnity of the meeting." 

This is the law that protects a minister within his church and 
pulpit ; and it has been frequently enforced in this State. I cite it 
from the Revised Statutes, vol. i. p. 674, (marginal paging.) The 
same law has existed from the earliest legislation in our State, and 
it is a reenactment, in this country, of a statute of William and 
Mary. 

There can be no doubt that this construction of the canon, which 
applies it to the territory outside the church, is the correct one ; for, 
take the case which has been so often presented to this Court, the 
case of several churches in one city, or other civil division, without 
any separation by parish lines between them, as is the case in the 
city of New- York. It is most triumphantly asked of Dr. Stubbs, 
** Did you not ever preach in any church in the city of New- York, 
without the consent of a majority of the rectors in the city ?" Of 
course, he has done so, and the invitation of the minister in charge was 
a sufficient authority. But suppose he applied for and received the 
consent of a majority of the rectors in the city of New- York, would 
this have allowed him to preach in the pulpit in w^hich he did preach, 
without the consent of the minister of that church ? If it was neces- 
sary to" get the consent of a majority of the rectors of the city, in 
order to preach in that church, then that consent would give permis- 
sion to preach without the consent of its minister. 
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But that is an absurd constructign of the canon, which was never 
intended to apply to a minister's own church edifice, nor, consequently, 
to preaching in it by consent. He does not need any canon to pro- 
tect him there. What he needs is a canon to protect him in the 
territory around that edifice — ^in his parish — where the law of the 
land does not protect him. 

This, I think, gets rid of the difficulty which has been thrown 
around the construction of this canon. 

And does not a clergyman need such a protection for himself and 
for his flock residing around his church ? The ordinary presumption, 
of course, should be, that every minister of our Church preaches the 
Gospel as understood by the Church ; and therefore, that a minister 
going into another parish to preach, would preach the Gospel in that 
parish. But it has been solemnly declared, in the Declaration signed 
by the reverend respondent in this case, that many ministers do not 
preach the Gospel. If that be the case, and just so far as that is the 
case, the presumption that this reverend respondent preached the 
Gospel in St. James's church on that Sunday, loses force ; because, 
if one clergyman of the Church fails to preach the Gospel, and 
preaches something else, surely another may ; and if we once depart 
from the legal presumption that all clergymen of the Church preaclji 
the Gospel, then we don't know where we are — we don't know who are 
those that do, or who are those that do not. Assuming, however, that 
it is the desire of the Church to have the Gospel preached everywhere, 
as distinguished from what is not the Gospel, she appoints her minis- 
ters, each in his parish, to do it. 

But who is to decide as to the doctrine preached? Is the law to 
be considered as violated or not, according to what the accused 
preaches ? There is nothing to that effect in it. Or is it not to be 
construed as simply confining such minister to his own limits, with 
his own responsibilities for bis preaching ? I so hold, and say, there- 
fore, that this canon, which protects a minister in a certain territory, 
which is, ordinarily, the territory or sphere of his personal influence — 
the territory or circuit within which people attend his church — is a 
wise canon, calculated to preserve the peace and harmony of the 
Church ; and the construction I have given it is not only a reasonable 
construction, but it is the only construction that is needed to be given 
to it, and the one that is carried out by that portion of subdivision 2 
which defines what a parish is : " Parochial boundaries shall be the 
limits, as now fixed by law, of any village, town, township, incor- 
porated borough, city," etc. 

Any corporate municipal body, any political division which has 
fixed lines, constitutes the parish, and its limits are the limits of the 
parish. But for that provision, there might be difficulty in deter- 
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mining whether a man's church .edifice was not the boundary of his 
parish ; but, as a different definition is given to a parish boundary, 
the church-edifice definition must be dropped out of view. 

I think the Court will find, upon a careful examination of the 
canon, in view of the mischief which was to be prevented, and the 
need of legislation to prevent it — and for this rule of construing the 
canon I adopt the argument of my friend upon the other side, who 
spoke on Saturday [Mr. Parker] — ^that this is the true, legitimate, 
and proper meaning of this canon, and that the parish or parochial 
cure of any minister of the Church is the space or territory outside of - 
and around his church edifice, within the boundaries of the'' city or 
town in which his church is. If those boundaries are too large for 
one parish, the law of the Church provides for a division of the 
territory by the incorporation of another parish, and facilitates, in 
this way, the growth of the Church; and I think the Court will find, 
on comparing the canon on the same subject — relating to the division 
of parishes, and the organization of new parishes out of existing par- 
ishes — that the construction for which I contend is harmonious 
throughout. 

A difficulty has been suggested in reference to the application of 
the canon to a minister's parishioners living over the boundaries of 
bis parish. Now, I can not agree with the view taken by Rev. Dr. 
Tyng, that, in the summer season, when his large and fashionable 
congregation is scattered to the four quarters of the globe, almost, 
his parish expands accordingly. If he were to follow his parish- 
ioners, he might have to follow some of them up the Nile ; per- 
haps some into the city of Rome ; and how he would exercise his 
parochial rights in such places, and under such circumstances, it is a 
little difficult for me to see. However, to a certain extent, the view 
is true — that the term parochial cure may have a larger and more 
liberal interpretation than the word parish. The term parochial cure 
does seem to imply the families who belong to the congregation of 
the minister; and, undoubtedly, a fair and liberal interpretation of the 
canon requires that a minister who is pastor of a flock may minister 
to its members, to a certain extent, (in their residences, for instance,) 
outside of his parish limits. For instance, to take one of the illus- 
trations used upon the other side: Dr. Stubbs had a parishioner 
living across the river from New-Brunswick, in the township of 
Piscataqua ; that parishioner might belong to the territorial parish 
of another clergyman ; but Dr. Stubbs might be permitted, without 
violation of the canon, to go across the river and administer to him 
such services as a private Christian might require of his pastor. But 
the fact that one of his parishioners lived across the river certainly 
would not give him a right to go over there and hire a school-house, 
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and there preach to another congregation. Ministerial service con- 
sists partly in preaching ; but the office of preacher, as I understand 
it, is to be exercised in the congregation — ^it supposes a congregation. 
The canon requires that at such services Morning Prayer shall be used, 
according to the Prayer-Book. It supposes an assembly of people in a 
public place of worship, where all may come ; but to go to a private 
house, to administer any of the rites of the Church, is not preaching, 
does not presume the existence of any congregation, and does not 
justify the assembling in a public place of a congregation, under color 
of ministering to an individual or family, 

Kow, if this be so, then this curious attempt on the part of this 
respondent to make Christopher Meyer's residence in Piscataqaa an 
authority for his preaching in New-Brunswick, is as ridiculous as it 
is evasive. 

The case is not before the Court for any adjudication upon this 
point ; but looking at this canon with a desire to get at its true mean- 
ing, I am disposed to concede that such private services as a pastor 
is required to perform for members of his own flock — such as marrying, 
baptizing, or visiting the sick — are entirely lawful for a minister to 
perform outside of his parish limits, and that it would have been 
lawful for this respondent to have visited the family of Mr. Meyer in 
Piscataqua, and performed for them any of those private ministrations, 
and that he could not have been lawfully complained of by any one 
for so doing. I think the parochial cure does extend in that way 
beyond the territorial boundaries of the parish. But what did the 
respondent do at Mr. Meyer's ? He is not charged in the presentment 
with any thing done there, with saying family prayer, for instance — 
although I have never understood that that was peculiarly a minis- 
terial function — rather that of every head of a household. He did 
not solemnize holy matrimony there. He did not baptize any mem- 
ber of that household. So far as the evidence goes, it does not ap- 
pear that his visit had an official, or any other than a social character ; 
and if he had performed there any official act which would have been 
his excuse under this canon, I think he certainly would have proved 
it. What he really did, not in that parish of Mr. Meyer, but in New- 
Brunswick, was to preach publicly to as large a congregation as a 
general and conspicuous advertisement in a newspaper would bring 
together ; and now to claim that because there were in that congre- 
gation eleven persons, the members of Mr. Meyer's family, and four or 
five others who belonged to the respondent's church in New-York, 
he was entitled, according to the usage of the Church, to go and 
preach there, is, I think, to claim a little too much. 

It is not necessary for us in this case (and, therefore, the testi- 
mony which it was supposed bore on that point was properly ex- 
cluded) to establish any intent on the part of the respondent to 
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wrong his brethren in the ministry, in order to make out the offense 
charged in the presentment. There is no intent charged in the pre- 
sentment, and there has been no effort on the part of the presentors 
to prove such intent. And yet the absence of any proof upon that 
subject is urged as a reason why the case is not made out ! If the 
canon was innocently violated, if there had merely been a mistake 
committed, undoubtedly an honest intent would be a great excuse. 
But it should not be required of a minister whose rights have been 
invaded, that he should show, in order to be entitled to the protection 
of the canon, that his brother in the ministry who wantonly and in 
disregard of due notice and warning, invades his rights, has some ul- 
terior end in view. We can not tell what men's purposes are except 
by their acts. All that we could show here was, that this respondent 
had disregarded the fair and courteous notice given to him, that tTie 
service he was advertised to hold in St. James's Methodist Episcopal 
Church would be considered by the rectors of New-Brunswick as an 
intrusion upon their rights. 

But it is said— and I now approach the last suggestion I have to 
make in reference to the construction of the canon — ^it is said that 
because the act complained of was in the church of another denomi- 
nation, it is not embraced by the canon ; and in order to sustain this 
point, an idea of jurisdiction is taken from municipal law, and im- 
ported into the case. 

Now, jurisdiction properly means the right to exercise certain 
prerogatives or functions within certain territorial districts. The 
jurisdiction of the local courts of the city of New- York is confined 
to the city of New- York — ^that is their jurisdiction. But in any 
community where the civil law does not enforce the, regulations of 
ecclesiastical bodies, it is quite clear that the idea of jurisdiction can 
not properly be taken into view except in and among the members of 
the particular body itself. They may create jarisdiction as between 
themselves, as they have done, as the Protestant Episcopal Church has 
done ever since its existence in this country. The jurisdiction of a 
bishop is a territorial jurisdiction. The jurisdiction of the Bishop of 
New-Jersey is over the whole State of New-Jersey. But it will be 
said on the other side, " Has he any jurisdiction over the Methodists, 
the Presbyterians, or the Roman Catholics in that State?" Why, no, 
none at all, according, to the civil law. But as against all other 
bishops of the ProtP^stant Episcopal Church he has an exclusive juris- 
diction over the State of New-Jersey ; and it would be just as much 
a violation of the canonical law of the Church for a bishop from any 
other diocese, without the consent of the Bishop of New-Jersey, to go 
within the territorial limits of that State and perform episcopal acts, 
as it would be of the civil law if the Protestant Episcopal Church 
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' were the creed of the land, and its rights were defined by State or 
Federal legislation. The law of the Church is binding upon the 
members of the Church — ^not, of course, upon those who are not 
members of it ; and the jurisdiction of its bishops is, as between them- 
selves, as exclusive as if the Church were the recognized creed of the 
civil law. And just so in reference to parish limits. No minister of 
this Church in New-Brunswick has any right to impose his views, 
his modes of worship, or his preaching, upon any persons who will 
not hear him. He has no right to go into a Presbyterian Church, for 
he has no jurisdiction there, in the sense of legal power. He has no 
right to go into the Court-House of New-Brunswick and preach, if 
the public authorities do not permit him. He has no right to go 
through the territorial limits of his parish and force his preaching 
upon any, whether they be Methodists, Presbyterians, or what not. 
But as against his brethren in the same ministry who have agreed to 
be bound by the same rules and regulations as he, who, with him, 
have agreed to the parceling out of these territorial jurisdictions 
between themselves, his rights are exclusive, and they can not be 
destroyed or disregarded because another denomination has built a 
place of worship in some one spot in his parish. 

The gentleman who closed the argument upon the other side, 
spoke of the exclusiveness of our Church in arrogating to itself pecu- 
liar privileges and rights above other denominations, and he seemed 
to argue that therefore the respondent was authorized to violate or 
ignore any canon or regulation which may stand in the way of fel- 
lowship with other denominations. I had not intended to say any 
thing upon that subject, but perhaps I ought not to omit to notice 
it because it has been made the ground for a good deal of misrepre- 
sentation of the motives of those who have in charge this present- 
ment, and who are conducting it, as they believe, strictly according 
to the laws and regulations of the Church. I contend that there is 
no body of Christians in the United States more liberal toward other 
bodies than the Protestant Episcopal Church, even as represented, if 
you please, by the most extreme " High Church " party within it ; I 
use the term because it has been introduced by my friends upon the 
other side. The legislation of the Church shows this to be so ; and 
it is the legislation of the Church that is to be resorted to rather 
than the practice of individuals. There is no minister, or licentiate 
even, (that is, a person simply licensed to preach,) of any denomina- 
tion of Christians in this land who can not, if he have the proper 
moral and religious character, and is free from blame in his own de- 
nomination, become a minister of the Protestant Episcopal Church 
upon six months' probation. That is the law of the Church. If the 
party to which the respondent belongs wishes to have a majortty in 
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this diocese or in any other part of the Church, why don't they bring 
in their friends from the other denominations with whom they desire 
to be in fellowship ? There are enough of them, as the counsel has 
shown — ^Methodists, Presbyterians, Baptists, and others — ^to swamp 
the Episcopal Church if they will only come in. In six months they 
can come in, and in due time can have seats in the Convention and 
make such canons as they please. Six months' probation is all that 
is required for the first orders, and every minister of a congregation, 
no matter what his original denomination, is entitled to a seat in the 
Convention and to a voice in making our laws and in the election of 
our bishops. Is there any thing exclusive about that ? But, they 
say, you do not recognize the validity of orders which are not epis- 
copal in their origin. Well, who has a right to recognize or not re- 
cognize such orders ? I ask any intelligent man whether any thing 
that the Church can do, any thing that any individual clergyman 
may do, can change the fact ? It does not depend upon what we 
say or do whether orders obtained from any other source than the 
bishops are v^lid or not in the Church. Suppose we should go to 
Avork and legislate through a general convention as broadly as any 
body could desire, and declare that it is the voice of this Church that 
all orders, no matter how obtained, are valid orders of ministry, 
would that help the case ? If they were not really so, would our 
saying so help the case ? Can we make or unmake the Church of 
God according to the voice of the predominant ipajority of the mo- 
ment ? Men have their different views undoubtedly, but every man 
is bound to hold to the truth as he finds it, and not to charge exclu- 
siveness upon those who, reading the facts of history, come to cer- 
tain conclusions about the organization of the Church of God. For 
others holding a different view to charge these with being uncharita- 
ble or exclusive because they follow the truth as it appears to them, 
seems to be absurd. I ask if there is anywhere in any part of the 
Church a stronger yearning for unity among all Christians through- 
out the world than among those thus charged with being exclusive ? 
Their desire is for unity with all who can stand upon the Nicene 
creed. That is the unity for which the Church longs — unity with the 
living and with the dead, unity with the Church which first met in the 
upper chamber at Jerusalem, unity with all branches of that Church 
throughout the world. That is the feeling which fills the Christian 
heart and which is embodied in the creed, " I believe in the Jloly 
Catholic Church," not " I believe in the Protestant Episcopal 
Church" — you don't find that in the creed. The Church holds out 
the hand of fellowship to all ; gives them the most liberal invitation, 
saying to them. Come if you will, and be ministers at her altars ; 
take to yourselves parishes, and teach the people; vote for our 
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bishops, legislate in our councils, and be brethren with us in all the 
offices of this holy ministry. But do not ask us to give up what we 
believe, perhaps incorrectly, perhaps without sufficient warrant, but 
still what we believe essential to the Church. If one of our own youth 
desires to become a minister in the Church in which he has been 
brought up, in which he has learned his catechism and his creed, 
been confirmed and lived an exemplary and pious life, the Church 
requires the full qualifications as to education, classical and other- 
wise. He passes through his novitiate, and, after he has been a can- 
didate for orders, usually for three years, he is admitted to the first 
order of deacon. Ordinarily he serves in that order for three years 
before he is admitted into the order of priests. That is the law of 
the Church in reference to her own children ; and yet, in reference 
to all who, having been licensed or ordained in other denominations, 
desire to enter her ministry, all that she requires is that their grounds 
for leaving the denominations to which they have been attached shall 
not be such as are unfavorable to their moral and religious character, 
and that, after a brief novitiate of six months, they shall pass an ex- 
amination on those peculiarities which distinguish the Protestant 
Episcopal Church from other bodies. After that short probation, 
they may be admitted upon a parity with those of her own chil- 
dren who have been brought up under her teachings and who have 
spent from three to six years in special preparation. I can see 
nothing exclusive or illiberal in this ; but if there is any thing in the 
attitude of our Church toward other religious bpdies which is not 
believed by those who minister at her altars to be consistent with 
Christian charity, I certainly think that any change in her attitude 
ought to be the result of consultation in her councils, and of regular 
canonical enactments by her authorities. Her position, as settled in 
her canons, is clear and distinct. Any minister of another body who 
has had Episcopal ordination, as distinguished from ordination by 
a Presbytery or from none at all, may be received into our Church 
after a short probation without reordination. But any minister 
from another body who has not had Episcopal ordination, though he 
may be received into the Church upon the same liberal terms, must 
be reordained, as the Church always requires Episcopal ordination, 
and does not recognize the validity of any other. Such are the 
canons. I don't know any party in the Church that is responsible 
for them. It has been the settled policy of the Church from its be- 
ginning in this country. I do not know of any attempt having been 
mad^ to repeal it ; and, if I read aright the position of the gentle- 
men on the other side, they in other places acquiesce in its propriety. 
Says Dr. John Cotton Smith, in his answer to the Bishop's Pastoral, 
(p. B,) " I hold it (the Episcopal constitution) to be essential to the 
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well-being of the Church. I have no expectation that there will ever 
be any real or structural union in the Church of Christ except upon the 
basis of Apostolic Episcopacy." How is it that this is not exclusive 
or uncharitable ? Dr. Smith continues : " So far from sympathizing 
with denominationalism and the sect spirit among Christians, I have 
always contended against them, and striven especially that our 
Church should not descend from her catholic position to that of a de- 
nomination or sect." 

I ask nothing better than that. What, then, do these gentlemen 
mean who agitate for what they do not want, for the sake of creating 
prejudices against those with whom they differ ? 

I asked one of the other reverend witnesses a question based 
upon a statement in this same pamphlet of replies to the Bishop — 
one of them who was styled one of the Patriarchs in the Church, by 
the counsel on the other side — ^but there seemed to be, among these 
witnesses for the respondent, a tendency to flinch from the facts, 
I quote from Rev. Dr. Tyng's pamphlet, (p. 19,) who says to the 
Bishop : " I do not think a general mingling of the ministrations of 
the different denominations of Christians would be wise or likely to 
be effectual. I fear, with you, that such efforts will tend to disorder 
and confusion rather than to peace and harmony." I ask nothing 
better than that. Why will they not live up to it ? Why preach 
forever and never practise ? 

[Rev. Dr. Tyng. " I do try to live up to it."] 

When he was asked, as a witness, whether that was correct, he 
reversed the whole order, and thought it would be very useful " to 
carry our excellent forms of worship" among other denominations, 
and gain them from " their irregular relations over to the Church." 
Well, I don't think that Dr. Tiffany understood the efforts of this 
respondent exactly in that light. 

As a matter of Christian courtesy, if a minister of the Protestant 
Episcopal Church accepts an invitation to preach in a Presbyterian 
or a Methodist or a Baptist pulpit, and preaches there the •peculiar 
doctrines of his own Church, unless it is distinctly understood before- 
hand that he is to do so, I am inclined to think that it would be 
ground of just complaint; a minister of the Episcopal Church 
ofliciating for such a congregation is naturally expected to adopt, to 
some degree at least, their forms of worship. 

Now, does the result of* this intermingling of services answer the 
expectation of these gentlemen ? When they go in that way to 
other churches, do they bring over the congregations and the minis- 
ters of those churches? Is that the result? I do not think it is. 
It was said by some one — I believe of the unfortunate Colenso, 
Bishop of Natal — that he had been sent out a missionary to con- 
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vert the Zulus, but that, by mistake, the Zulus had converted him. 
(Laughter.) 

By way of further illustration, I may allude to the remark of a 
political friend, who, when Secretary Seward was going around the 
country with President Johnson, was asked whether he thought 
Secretary Seward could, consistently with his former position in the 
Republican party, accompany President Johnson on that tour, and 
give him the sanction of his presence ? The answer of the gentleman 
was : '' Oh ! he is going along to prevent the President from getting 
into the Democratic party." (Laughter.) I imagine a like result 
usually follows these attempts to convert other denominations by 
going into their churches that followed Mr. Seward's efforts to save 
the President No ! congregations are not converted in that way. 

Yet now, when, after the turmoil of our civil war, men were, 
wearied of what was called political preaching, of whatever kind ; when 
all ejes seemed to be tumiog to the order and harmony of the Epis^ 
copal Church, which had survived, unbroken, all these civil strug- 
gles — a Church where the Gospel was preached according to the four 
Evangelists ; where the strifes of the world were, to a great extent, 
kept out of the pulpit, and men found peace and comfort; when 
there was evidently a longing for her services apparent among many 
of the religious bodies in our land, and a feeling of kindness and 
affection toward her — what do we see? We see a large party 
within her communion taking every occasion to disparage her min- 
istry and to mutilate her services, and making a boast of doing so. 
In view of this- fact, I say that, if there is any determined position 
that should be taken by the authorities of our Church, it is, that no 
individual minister shall have the right to commit the Church at 
large to any particular attitude in reference to the clergy of other 
denominations, and that, if any change be necessary, it should be the 
subject of legislation in our general councils, and be there settled. 
And if the proposition shall be made to enlarge this canon so that a 
minister of our Church may officiate in the church of a minister of 
another religious body, without being considered guilty of a viola- 
tion of the canon, I wUl propose, for the benefit of our friends on 
the other side, an amendment which will settle the matter. After 
the end of this first section I suggest that they move the addition of 
these words: "Provided, however, that nothing herein contained 
shall be construed as prohibiting any minister from so. officiating 
In the church edifices of the following denominations of Christians, 
on the invitation of the minister or trustees of any church thereof, 
to wit: Congregationalists, Baptists, Presbyterians, Methodists, 
Moravian, German Reformed, Lutheran, Quaker, Boman Catholic, 
yuiti^rian, Univer^alist, or Swedenborgian." 
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Tliis collocation I take from a very respectable Presbyterian writer, 
Baird's Religion in America. He classes the different bodies, (and 
gives a great many more than I have given here.) And if a ministra- 
tion in the church edifice of another denomination of Christians is to 
be construed as an exception to the operation of this canon, it is de- 
sirable to know what bodies of Christians are to create the exception. 
Is it to be made at the whim or caprice of any individual minister ? 
May a minister select what he considers "eminently respectable" 
churches in which to ofllciate ? May he go, without violating this 
canon, (supposing that otherwise he is withini ts purview,) and offi- 
ciate in a Unitarian Church ? He may say, and say truly, that the 
Unitarian Church is a very respectable body. It has produced some 
very eminent Christians. I need hardly mention the saintly Chan- 
ning of Boston, to say nothing of other eminent men who have be- 
longed to that church. If we are to take the ground that every 
religious body which produces men of pious life and character*may 
be adjudged by the opinion or caprice of any individual minister in 
our Church to have regular orders and a valid ministry, where are 
we ? Of all the prominent bodies of Christians in this country, it 
may be truly said that they have produced men of eminent piety and 
holiness of life. I suppose that the city of Boston at one time had 
three as eminent, devout, and holy men, in three churches of very 
diverse creeds, as could well be found in any one place— Bishop 
Gris wold of the Protestant Episcopal Church, Archbishop Cheverus 
of the Roman Catholic Church, and Dr. Channing of the Unitarians. 
Is the truth of the Gospel to depend upon the personal holiness or 
virtue of individual men? Undoubtedly there will come a time, but 
it is yet far distant, when we shall see truth and goodness together as 
One ; but in this lower world we find many men holding the truth 
intellectually who are destitute of Christian piety, and a great many 
others having many Christian virtues who hold very defective. and 
erroneous beliefs. No church, however, that does not b^eve in 
itself can do much toward evangelizing the world. No body of men 
who are indifferent to the very essentials of the Church to which they 
belong can ever impress those essentials upon the minds of others. 
Therefore it is necessary that every body of Christians should have a 
firm feith in its own standards, should believe in its own dogmas, 
and should have confidence in its own orders. Its own ministers 
should stand by their flag, whatever it may be, and only as they do 
so will they produce any effect upon the world. Otherwise Chris- 
tianity is only natural religion ; it degenerates into Deism or deli- 
quesces into mere literature. If a man has no positive dogma, no 
belief in any of the truths of the Gospel, no loyalty and love to 
his Church, ho can do little to advance its cause. 
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I have departed from the line of my argument to vindicate the 
Church from this opprobrium of exclusiveness. To hold fast to the 
truth as a man believes it is entirely consistent with the most large- 
hearted Christian charity ; and if these gentlemen who seem to be 
desirous (because their efforts seem to tend that way) of creating 
divisions in the Protestant Episcopal Church, and casting opprobrium 
upon those with whom they do not agree, do it in the hope of currying 
favor with other bodies around them, I think they are woefully mis- 
taken. The counsel upon the other side took occasion to allude to 
that affair at Philadelphia. What a sight that was ! A bishop of 
the Protestant Episcopal Church going into that conclave to receive 
their certificate of his orthodoxy, they in effect saying to him, " We 
do really believe now that you have some truth in your Church ;" 
one of them going so far as to say that he had no sort of doubt thdt 
if the sermons of the Bishop of Ohio were all collected together, the 
Gospel would be found to be preached in all of them ! No ! gentle- 
men will gain nothing by efforts of this kind. There are those in the 
other denominations who look on with anxiety at these disputes and 
strifes in the Episcopal Church. There are others, more partisan in 
their feelings, who look on with hope, thinking that they see our 
Church brought to its fall ; but let me say that none of these other 
denominations will receive to their bosoms those whose parricidal 
hands are seeking to accomplish that fall. 

I go back now to the construction of this canon, and to conclude 
all I have to say in reference to its immediate provisions. 

The point was taken upon the other side that no single act, even 
though it might appear to be a violation of the letter of- this canon, 
could. be considered a violation of its spirit, because the object and 
purpose of the canon was to prevent building up rival congregations. 
Well, you can not have rivalry of that kind built up without a be- 
ginning. How long does it take to build up a rival congregation by 
these in^^sive services? Are you to wait until the end is attained, 
until the rival congregation is built up, before you can charge a 
violation of the canon ? If an effort of that kind is to be stopped, it 
must be in the beginning. I come, therefore, to this conclusion, that 
if this act of the respondent in. this case was not a violation of this 
canon, it can not be violated by any act short of a breach of the peace, 
by going into<another man's church and turning him out of his pulpit. 
That was the construction of Rev. Dr. Tyng — that a man's parish 
consisted of his pulpit merely, and of the dwelling-houses of his con- 
gregation, and that anywhere else he had no right under the canons 
of the ChurcL There is no danger of getting any very large con- 
gregation in a private house, and therefore, it is impossible, under 
Dr. Tyng's construction of the canon, that it should be violated ex- 



TRIAL OF THE' REV. STEPHEN H. TYNG, JR. 219 

cept by going into another minister's church and disturbing the wor- 
ship there. As I have said before, we did not need a canon to prevent 
that ; the law of the land prevents it. 

In giving my construction of the canon, I cut loose the basis of 
the argument which was rested on usage. No witness pretended to 
testify here that it was the usage of ministers of our Church to 
preach within the territorial limits of other men's parishes against 
their express prohibition. I think that all of those who did testify 
here to usage were gentlemen who had previously signed this Decla- 
ration, agreeing to stand by the respondent in this case, and they 
testified accordingly. I think I may fairly say that they did not tes- 
tify candidly on this subject of usage, with the exception, perhaps, 
of Dr. Muhlenberg — ^that saint who might break all the, canons of 
tte Church, and, as in the case of the oath sworn by Uncle Toby, " the 
recording angel would drop a tear jipon the page and blot it out for- 
ever." (Applause.) Dr. Muhlenberg testified candidly, but only 
as to his individual practice, and there is nothing in his testimony 
which hurts the case of the presenters. 

In reference to this matter of preaching, -it may be that there is 
room in the Church for a different class of ministers from any we now 
have — ^an order sometimes called Evangelists. That question has 
been presented on several different occasions at the General Conven- 
tion, and the House of Bishops has been, I believe, very strongly 
against a change. There was a petition in 1865, 1 think, by promi- 
nent men of all schools of opinion in the Church, for the establish- 
ment of such an order. In the Roman Church they have something 
of that kind. The great trouble, in a community like ours, restive 
under all restraints, is the regulation of a body of men whose gifts 
are peculiarly in the line of preaching. They are apt to be carried 
away by their zeal or by other infinences, and sometimes to become 
fanatical, and they are always, from the nature of their peculiar 
gifts, impatient of control. I suppose there never waa a more 
eloquent preacher in the Scotch Church than Edward Irving, 
upon whose eloquence crowds in London so often hung in rapt at- 
tention ; but we all know his fate. Fashion deserted him. He de- 
generated into a mere fanatic ; then came the speaking in unknown 
tongues ; and he died broken-hearted, perhaps a lunatic. There is 
something in popular incense that is terribly inebriating. At all 
events, whatever the reason maybe, the Church has hitherto declined 
to depart from the regular order of her ministry — diocesan bishops, 
parochial ministers, and missionaries connected with some particular 
society or organization and having definite fields of labor. The 
JPaulists in the Roman Catholic Church in this city, who are chiefly, 
I believe, persons who were originally in the Presbyterian and other 
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denominations, have been very Buocessful in this matter of evangelic 
ing. Bat they are under strict regulations. ^^The missionaries" (I 
read from the Life of Father Baker) ** are invited by the pastor of the 
parish with the sanction of the bishop of the diocese from whom they 
receive jm*isdiction." They hold meetings which are in the nature 
of revivals. They reach by enthusiasm and excitement a large class 
of persons who are ordinarily indifferent to all the claims of the 
Gospel. They begin in the early morning, and continue the services 
during the day. When the men have gone to their daily duties, the 
missionaries devote themselves to catechising and instructing the 
children and to hearing confessions, and in the evening there is 
generally a passionate exhortation &om some of their most cele- 
brated preachers. They do their work while they are about it. 
They do not preach a sermon and then take the next train. 

But all changes that may be, desirable in our organization, all 
efforts to increase the efficiency of the Church, judicious in plan and 
promising to be effectual, would, I have no doubt, receive from all 
parties in the Church cordial support. Is not this the best way to 
go to work ? If there is any thing defective in our organization, is 
it not better to make the required changes under the law and through 
the law, rather than by breaking the law ? 

It has been charged that this particular canon has a party bearing. 
I am surprised at that charge. I can not see how it is so. The canon 
was enacted in the Church long before the parties that now exist in 
it had any existence. It comes down from the early past ; and its 
general tendency being to protect the independence and rights of 
every minister in the Church, no matter to what school or shade of 
opinion he belongs, I do not see how it can be said to be a canon 
made in the interests of any party. If it seems to wear a party look 
now, it is only because a certain party insists upon violating it. 
Suppose during my summer vacation I should be with my family 
members of a decidedly Low Church parish ; I should consider myself 
an unworthy Churchman, if, while occupying that position, I should, 
under color of inviting any clergjrman from New- York or elsewhere, 
whom I chose to entertain hospitably, set on foot other services, or in 
any way sow distrust between that minister and his parishioners. I 
do not see why all persons and parties in the Church can not live by 
this law. It is a good law. It exacts of no one any thing more than 
Christian charity and ordinary courtesy would exact. I have shown 
that it is a mistake to suppose that it limits or restrains in any way 
the liberty of preaching. I think I have shown that to violate it in 
order to carry out some other end — ^the affiliation, for instance, with 
other religious bodies — is not only a perversion of the ministerial office 
and an interference with the rights of ministers of the Church, but is 
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putting the Church itself in a false attitude. We have, perhaps, in this 
community, a larger number of religious bodies than there are in almost 
any other country in the world. All the disjecta membra of the 
Church, which came from the struggles of the Reformation, have 
found a home here. We are here from England, from Irelipd, from 
Scotland, from Germany, from nearly every part of the civilized 
world. Here we all stand upon the same footing before the law. 
XJnder the law of the land our Church has no rights superior to those 
of any other religious body. All these bodies have their own organi- 
zations and their own views of the best means of advancing the 
Gospel and the interests of their own bodies. Can not we live in 
peace,- each following its own way in the confidence that it is the best 
way; and not make our whole struggle for the cause of the great 
Head of the Church a constant internecine warfare among ourselves ? 
I picture the ark of God floating jipon the waves of this troubled 
world, and those who are within it striving to save from the welter- 
ing sea about them the souls of many who ought to be within that 
ark. I see its banner high aloft — the crucified Saviour. What more 
do I see ? I see men on board, whose work is the salvation of souls, 
quarreling with each other at the expense of a ruined world. What 
more do I see ? I thought I saw as in a dream — God grant it may 
not be true — ^but I thought I saw some within that ark who were try- 
ing to scuttle it I 

The learned (Counsel upon the other side, who closed the argument, 
made what I thbught was a threat. He seemed to dare this Court to 
administer the discipline of the Church : he seemed to prophesy — ^I 
don't know whether he meant it as a threat or not — that this respon- 
dent would not submit to discipline. Perhaps I do him injustice, but 
I understood him to prophesy great calamities to the Church if the 
respondent should be convicted; and the victory was declared in 
advance to be a defeat, if a victory should be obtained. 

Now, an example has been given of ecdlesiastical discipline in this 
country which I think ought to be held as a precedent by all con- 
cerned. I do not mean to rake among dying embera ; but there was 
a case of discipline in this diocese which has not yet passed from the 
recollection of those present, and to which it may not be improper 
for me to refer. For sixteen long years, a man who had worn the 
highest honors of the Church in this country, went about these streets 
on his daily way to the house of prayer, stripped of all his dignities. 
There were friends who told him that his sentence was illegal, that 
the canons had been violated, and that all he had to do was to insist 
upon his legal rights ; but he did not follow their advice. His liberty 
of preaching was restrained ; his right of ordaining ministers, of lay- 
ing on hands in confirmation was suspended ; and he who had pre- 
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sided in the councils of this diocese, went to his grave a private 
Christian, after sixteen years of obedience to the discipline of the 
Church, without murmur or complaint. It would not become me to 
say that that discipline was owing entirely to any partisan feeling in 
the Ch(pch. There were those who thought so— perhaps carried 
away by the excitement of the times — ^but it is well known that the 
management of the case, its initiation, and its conduct from the be- 
ginning to the close, were in the hands of those who are represented, 
to a great extent, in the party which now objects to all ecclesiastical 
discipline. Just before receiving his sentence, that defendant prayed 
that it might not alienate from the episcopal body ^' the confidence 
of the Church, and plunge her into irretrievable distraction." I think 
the prayer was heard. Whatever of party spirit entered into the prose- 
cution spent its force there. Its victory, to use the language of my 
friend, was its defeat. It came up a great, swelling wave, threateoing 
to submerge the Church itself, but it broke into drift and foam along 
the shore, and the Church stood as a rock, stronger than ever in the 
affections of her devoted children, and so stands today. The Church 
can inflict discipline and not be ruined, if she does it in the fear of 
God, and for, as her sole end, the good of her clergy and people. 

Now, there is nothing in this case (God be thanked I) which affects 
the character or usefulness of this respondent, or which will prevent 
his beinor an honor to his Church. Greater men than he have sub- 
mittcd to discipline and have left names which are sweet in the re- 
collections of the Church. What may be the effect in this case I 
can not know, nor do I anticipate the result of the trial. I do not 
labor here for victory. I do not ask for any finding of this respon- 
dent guilty unless the Court are clear in the conviction, that, by the 
true construction of this canon, the act which he performed, against 
protest, was a violation of the canon. If so, I take it for granted that 
they will do their duty according to their consciences, and leave the 
rest to God. That is the%way of acting which is brought home to 
every one of us in his daily life. We have to find out what is right 
and do it ; leaving the consequences to take care of themselves. 

As to the religious bodies around us, I think one thing at least is 
sure, that nothing is to be gained in respect to them by departing from 
our own Church principles or our own Church laws. In this con- 
nection I do not think it out of place to allude to the resolution put 
forth by the council of bishops at Lambeth, including one of the 
bishops of the party to which this respondent belongs : " We, bishops 
of Christ's Holy Catholic Church, in visible commttnion with the 
United Church of England and Ireland, professing the faith delivered 
to us in Holy Scripture, maintained by the primitive Church, and by 
the Fathers of the English Reformation, .... do here solemnly 
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'record our conviction that unity Tvill be most effectually promoted 
by maintaining the faith in its purity and integi'ity — as taught in the 
Holy Scriptures, held by the primitive Church, summed up in the 
creeds, and affirmed by the undisputed General Councils — and by 
drawing each of us closer to our common Lord, by giving ourselves 
to much prayer and intercession, by the cultivation of a spirit of 
charity, and a love of the Lord's appearing." . 

That is so theologically, according to the doctrines of the Gospel. 
That is so even mathematically— draw near to the centre and all will 
become one. But let bodies at the circumferei^ce, instead of trying 
to draw near to the centre, give way to distractions and quarrels 
among themselves, and the result will be that they will fly off in 
tangents or run in all sorts of eccentric courses. We may never see 
the Christian world united again in one body, but it is the hope of 
eiKry Christian heart and the prayer of our Church in many of her 
offices. We shall find the perfect shape of truth only at " her Mas- 
ter's second coming," (to use the fine language of Milton;) "He shall 
bring together every joint and member, and shall mould them into 
an immortal feature of loveliness and perfection." 

I think I ought not to omit to notice, before I close, the allusion 
(not quite in keeping, I think, with the general dignity of this case) 
-which has been made to a book of prayer said to be published under 
the auspices of the rector of Trinity Church. The counsel upon the 
other side read a prayer from that book in memory of the dead. I 
do not think there is any one who has had a near friend gone before 
him who can hesitate long about using that prayer, whatever his 
creed is. Any man who can use the prayer for the Church militant 
in our Communion Office, where we bless God's holy name for all his 
servants departed this life in his faith and fear, and beseech him to 
give us grace so to follow their good examples, that with them we 
may be partakers of his heavenly kingdom, can, I think, use the 
prayer the counsel has read. t 

There is another prayer that I must read in this connection from 
the Buried of the Dead— a, prayer that has come to us from the Re- 
formation : 

" Almighty God, with whom do live the spirits of those who de- 
part hence in the Lord, and with whom the souls of the faithful, after 
they are delivered from the burden of the flesh, are in joy and felici- 
ty, we give thee hearty thanks for the good examples of all those, 
thy servants, who, having finished their course in faith, do now rest 
from their lalfors. And we beseech thee that we, with all those who 
are departed in the true faith of thy holy name, may have our perfect 
consummation 'and bliss, both in body and soul, in thy eternal and 
everlasting glory, through Jesus Christ our Lord. Amen." 
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Mr. FuLLERTON. If you want to compare the two prayere, Mr 
Nash, here is the one that I read. 

Mr. Nash. I listened to it when you read it So much for these 
prayers. • 

Now^I think it is about time that our clergy who are so strenu- 
ous about the liberty of preaching should also have some regard to 
the quality oi the prq^ching. The future that awaits the Christian 
Church is foil of doubt, is full of peril. It is not simply any one form 
of the Christian faith, any one denomination of Christians, any one 
body calling itself a Church — it is not simply Protestantism, it is not 
simply Romanism — ^it is Christianity itself that is at stake. And I 
say again, it is time that the clergy of our Church girded up their 
loins, polished their armor, and prepared themselves for the battle 
that is coming. Are they prepared to combat the skepticism of the 
day, the " scientific" infidelity which, under the name of Positivioipi, 
knows nothing, recognizes nothing, outside of the domain of science ? 
Are they prepared to combat that materialism which believes in no- 
thing spiritual, which ranks the Church no higher than a club, and 
the sacraments as no more than remembrances ; which denies the 
miracles of the Gospel and the divinity of our Lord ? Are they pre- 
pared to stand by the Scriptures and to sustain their claims as the 
true records of the life of our Saviour upon earth, and of the writings 
and teachings of his Apostles ? Why are men at strife with each 
other because some think they can do this same work that all are 
pledged to do in a way which they deem more effectual than an- 
other ? All have full liberty to work in their own way. But be- 
cause there are some who think that the Church which her Lord 
founded upon earth possesses something of the mysteriousness of his 
own body, as he himself called it, that there is healing and viilue in 
its very garments, and therefore love it and think of it with rever- 
ence and awe, they are nicknamed as Sacerdotalists, and it is charged 
that they do not preach th% Gospel I Is there to be no room in the 
Protestant Episcopal Church for such men as George Herbert, or as 
Bishop Ken, whose Evening Hymn rolls round the world ? Do the 
signers of the Declaration mean to break this Church into pieces, or 
drive off all those who will not stand upon the narrow platform of 
their pale and shadowy theology? We do not mean to be driven 
off. They claim their rights in this Church and we claim ours. 
When I say " we," I do not speak — ^I have no right to speak — for any 
one connected with this case. I speak of £he school of opinion in 
the Church — the party in the Church if you choose-^with whom I ^ 
sympathize, and I say that we do not mean to be driven off. We 
claim that there shall be a Church where the creed of Nice can be 
held without submitting to the domination of the Pope. We claim 
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that in this Church we have a right to hold the faith of the Apostles 
and of the early fathers prior to the division of the Church, and that 
we can not be driven out because we hold that faith. But we are 
ready to join hands with aU, to spread the truth of the Gospel and 
to defend its claims against error of all kinds ; and, abov« all, to 
carry forward the banner of the Church against the impiety, the 
wickedness, the indifference, the perplexity, the scientific falsehood 
of the day against all enemies of the Church's faith throughout this 
land. (Applause.) 

At the conclusion of Mr. Nash's argument, Rev. Dr. Tyng said : 
I wish to say a word to the reverend Court in reference to a notice that 
I have given, desiring that I may not be deemed as having done any 
thing disrespectful to the Court. When by the ruling of the Court 
it was decided that but two counsel should be heard in the defense, 
as there were but two counsel employed in the prosecution, there 
being a large body of friends who could not find access to this room, 
and who desired to hear something in reference to the subject, I 
gave notice that I should read the argument I had prepared for the ' 
defense, to-morrow evening, in St. George's Church, at half-past seven 
o'clock, to my own friends gathered there. I mention it that I may 
most respectfully say that I do not intend any disrespect fo the Court, 
but merely the gratification of personal friends. 

The Chairman. The further duty of this Court is marked out 
by section 9 of canon 17 of the Diocese of New- York, of which I will 
read such portion as concerns the matter. " The Board, having de- 
liberately considered the evidence, shall declare in a writing, signed 
by them or a majority of them, their decision on the charges contained 
in the presentment ; distinctly stating whether the accused is guilty 
or not guilty of such charges respectively ; also stating the sentence 
which, in their opinion, should be pronounced. And a copy of such 
deoision shall be duly communicated to the accused, and the original 
decision, together with the evidence, shall be delivered to the bishop." 
This the Court will do. The Court will now adjourn. 
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ARGUMENT OF REV. DR. TTNG, 

EXCLUDED FROM ORAL DELIVERY BY THE DECISION OP THE 
COURT THAT BUT TWO COUNSEL SHOULD BE HEARD ON EACH 
SIDE. 



■♦♦♦■ 



Geittlembi^ of THIS Reybbbnd Coubt: 

I shall not affect to conceal the sense of injustice and dishonor 
with which I approach the practical issue presented in this case. 

When I contemplate the purpose here involved, in the prosecu- 
tion and intended punishment of a youthful minister of Christ, of 
character hitherto unimpeached, for doing that very thing, for which 
he was expressly called and appointed as the work of his life ; and 
the perversion of the preaching of the Gospel to a crime, because it 
is alleged to have been defective, not in the reality and purity of its 
message, but in a trifling element of assumed formal requisitiot, I con- 
fess I have a sense of the extreme injustice of this whole proceeding, 
which it is impossible for me to dismiss or deny. 

When I survey the arrayed personal antagonism, on the one side, 
of gathered Church authority, of combined official importance, of 
formal and assumed solemnity, of laborious and protracted detail, of 
might, of intelligence, and majesty of office, united in this purpose of 
punishment ; and on the other a youth, solitary, persecuted, unpro- 
tected by human power, undefended except by the fidelity of his 
personal friends, I have an impression of the naked absurdity of this 
whole proceeding, which annihilates all respect for its dignity, and 
compels me to style it as in itself, supremely ridiculous ; and I mar- 
vel at the apparent gravity of aspect with which its successive scenes 
have been performed. 

But when I seriously estimate the solemnity, of the far-reaching 
issue in this purpose to be accomplished, the painful narrowness of 
mind displayed in the persecution attempted, the shocking and im- 
possible principle which is here to be forced upon the Christian 
Church, in the claims of power, and the false assumptions of law, 
which lie at the foundation of this charge, and which will be con- 
sidered as established, by the conviction and punishment of the re- 
spondent a<3cused in this case, I can not but feel that few questions 
have ever arisen in the Christian Church of more importance, or 
likely to be attended with more serious results. This whole prose- 
cution is in reality a prohibition, of the ministry of the Gospel " in 
season, out of season," as God the Saviour has conmianded and re- 
quired it, and an actual persecution of Christ in the person of one of 
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his ministers, for this cause, the guilt of which can not be denied 
nor its danger concealed. 

There is here a vast and imperishable interest connected with this 
case. This reverend Court bears a tremendous responsibility before 
the whole Christian world, and they will be judged accordingly. 
They have before them the first attempt, made to carry this element 
of complaint against the preaching of the Gospel, successfully into a 
trial, which has ever occurred in the history of our Church in this 
country. The accomplishment of the purpose of these complainants 
will do more — ^permit me to say, has probably already done more 
before it has been entirely accomplished— -to degrade and dishonor 
the character of the Church in which they are ministers, and to limit 
and retard its growth, its influence, and its welfare, than all that they 
have ever done, or are likely to do, in any way to promote and ad- 
vance it. 

And when I contemplate the animus, the manifest motive of this 
causeless persecution, I am equally shocked and startled at the spirit 
which it reveals. This prohibifton of the preaching of the Gospel, in 
the city in which these complainants are appointed to minister, with- 
out their consent, assumed by these gentlemen as their right, when 
not a particle of mischief, or inconvenience, or disadvantage to them, 
is pretended by them to have been suffered in consequence of it, 
makes it so clearly a mere persecution from personal hostility, an ac- 
cusation from envy and spite, that not a mind in this community is 
to be deceived, by the flimsy pretense of a reverence for order, or a 
care for the honor of the Church, with which they may seek to cover 
it. And I here demand of this reverend Court, by what just right 
these two gentlemen come here to stir up all these past and settled 
animosities, to interrupt and destroy the peace of this Church, drag 
witnesses here at vast inconvenience and expense, require all this 
waste of time, and health, and comfort, and impose upon the mem- 
bers of the Church in this diocese, an expenditure probably not less 
than twenty thousand dollars, when the worth of time as well as the 
cost of actual services is taken into account. I demand, what right 
have these two complainants from New-Jersey to come here and at 
all this cost, and burden, and weariness to others, to throw this flre- 
brand into the Church, and the churches of New- York ? Is a miserable 
point of their offended pride, or violated self-adulation, a suflScient 
reason ? Is the whole city and diocese of New-York to be disturbed, 
to keep two unpopular ministers secure in New-Brunswick ? Is the 
i^hole authority of the Church to be invoked to guard them from the 
active weariness of those who would gladly get rid of them ? What 
other fear or motive can be imagined as the basis of their demand ? 

So far as the respondent is concerned, did he court the notoriety 
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with the desire for which he has been charged in this relation, there 
surely was no method of bestowing it so certain, as the one which 
these gentlemen have chosen to adopt. He may well " glory " in 
this position and privilege, as one of his Teverend prosecutors has 
said, at the opening of this case. To him " it has been given,*' by 
his Divine Master, "not only to believe on his name, but also to 
suffer for his sake." And the result of the whole prosecution and 
trial which he has been here called to endure, will be, beyond all 
question, in the analogy of the whole providence of God, to advance 
the honor, and to enlarge the influence, which God gives to such 
righteous suffering ; and to heap an abiding dishonor and disgrace 
upon those who have instituted and pursued it. 

I stand before this reverend Court, as his counsel, to maintain 
that he has violated no law, and is justly amenable before you for 
no transgression. He is charged with nothing which transcends the 
limits of his unqualified right; and by no just decision of this Court, 
can he be made to bear the penalty of transgression. 

To demonstrate this position, I propose to examine the provisions 
and demands of the canons, under the professed authority of which, 
he has been arraigned before this Court, and for alleged violations of 
which he has been summoned here to answer. 

But before I enter upon this direct line of argument, I shall take 
the liberty, with due respect for this reverend Court, but with entire 
frankness, to make some preliminary observations practically bearing 
upon the whole case, and illustrated in the progress of the trial 
through which it has passed. 

I shall first remark upon the constitution of this reverend Court, 
before whom the respondent has been called to appear, personally 
considered. 

By the provision of the 17th canon of the Diocese of New-York, 
in an*anging a court for the trial of a clergyman, the ecclesiastical 
authority must select twelve presbyters, from whom the accused is 
permitted to choose ^t;^, which five shall constitute the Court for the 
trial which is to be arranged for the clergyman accused. If the 
clergyman accused fails within thirty days to make such selection, 
the ecclesiastical authority may appoint five, who shall constitute the 
court. 

The list of twelve names,* selected for this purpose, according to 

♦ New-York, October 10, 1867. 
To THE RsvEBEin) Stephbk H. Ttno, Jr. : 

Beverend akd Dear Sir: Tlie ecclesiastical anthority of the Diocese of 
New<ToTk has made it my duty to inform you that the Committee appointed to 
examine the matter of a complaint, made hj the Right Reverend the Bishop 
of New-Jeraey to said authoiitj respecting you, has reported a presentment, of 
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the canon, was presented to the respondent in this case, by the ecclesi- 
astical authorities, when the presentment was allowed. Bat one name 
out of the twelve, was of a clergyman, in any reasonable degree, 
known to be in sympathy with him. In making a personal selec- 
tion for himself, he could find in this list but one probably candid 
judge among the twelve. The personal selection of five involved him 
in a personal responsibility for the decisions and conduct of the Court, 
as the objects of his own selection. He wisely determined to assume 
no such responsibility.* And five Presbytiers were selected by the 
ecclesiastical authority f to compose the Court, and to conduct and 
finish the trial' for which they were appointed. 

wMcb the indoeed is a copy ; that such presentment has been allowed by said 
aathoiity ; that the following are the names of twelve Presbyters, of whom, in 
compliance with canon 17 of the Diocese of New-York, five are to be selected by 
yon within thirty days after the service of this notice, as a board for the trial of the 
case ; that their names are to be notified by you in writing to the Ecclesiastical 
authority ; and that, on fidlnre of such notification, another mode of seleotion is 
provided by the canon aforesaid Th^names are these : the Rev.. Alfred B. Beach, 
D.D. ; the Rev. William Payne, D.D. ; the Rev. Sullivan H. Weston, D.D. ; the 
Rev. Isaac H. Tuttle, D.D. ; the Rev. D. V. M. Johnson, D.D. ; the Rev. Alexander 
H. Vinton, I).D. ; the Rev. Eugene A. Hoffman, D.D. ; the Rev George B. Draper ; 
the Rev. Theodore S. Rumney ; the Rev. T. Stafford Drowne ; the Rev. SamueL 
Hollingsworth ; the Rev. William H. Moore. 

I remain, yours very truly, 

William E. Eigbnbkodt. 

♦Rbctory op the Church of the Holy Trinity, ) 

Nbw-York, November 9, 1867. ) 

Rt. Rev. Horatio Potter, D.D., LL.D., D.C.L. : 

Rt. Rev. and Dear Sir : I received on the 11th day of October,- from the Rev. 
Dr. Eigenbrodt, Secretary of the Standing Committee, acting as the ecclesiastical 
authority of the Diocese in the absence of the Bishop, a certified copy of a present- 
ment found and allowed against me by the Ordinary, together with a letter con- 
taining the names of twelve Presbyters, from whom, in accordance with canon 17, 
I was requested to delect five who should act as a board for the trial of the case. 

I beg to say that I do not avail myself of the opportunity afforded me therein 
to make a selection. Respectfully, etc., 

STEPfeBN H. Tynq, Jr. 

t New-York, 38 Eabt 22d Street, Dec. 3, 1867. 

To THE Rev. Stefhev H. Tyno, Jr. : 

Reverend and Dear Sir : It becomes my duty to carry forward certain pro- 
ceedings growing out of a complaint preferred against you from the Diocese of 
New- Jersey. During my recent absence in Europe the Standing Committee of the 
Diocese, acting for the time as the ecclesiastical authority, had appointed a Com- 
mittee under the canon to make inquiry respecting the charges brought against 
you, which Committee unanimously reported a presentment of you for the offenses 
charged. 

The Standing Committee caused a copy of the presentment to be served on jovl. 
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It is an indispatable principle of justice, that a court for the trial 
of human offenses, shall be an impartial one. The poorest man in 
the land has the right to challenge the individual members of a jury, 
proposed to try the most unimportant personal offense of which he is 
accused. Previously declared opinions upon the issue to be tried, are 
justly esteemed a disqualification for a fair and impartial triaL 

It must be said, and it is my duty to say it, with the utmost per- 
sonal respect in other relations, for the individual members of this Court, 
before whom the respondent has been called to answer to the charge 
against him, that their individual opinions upon the issue here to be 
tried, were thoroughly understood and known before this trial com- 
menced ; and the whole process of the trial has made those opinions, 
and I should be glad if I did not feel compelled to say, and the pur- 
poses also, growing out of them, more and more manifest every day. 
Beyond this I must still take the liberty to say further, that their sys- 
tem of ruling in regard to evidence, their assumed bearing to the 
counstl for the respondent, have made it so manifest that the whole 
case was prejudged, and intentionstily prejudged, before the trial 
commenced, that even the papers of the day have rebuked the un- 
concealed partiality of the Court. And it would seem that no amount 
of evidence or argument would be allowed to have any weight what- 
ever in removing a purpose for #hich their appointment appeared to 
have been designed. 

Professed justice in this case has borne her naked sword, but has 
cast her balances, and her bandage aside. She has well discerned, 
and others also have discerned, from the beginning, whom she intend- 
ed to strike, and no secret has been made of the purpose so cherished 
and determined. 

And while I speak it with great pain, I speak it with unhesitating 
decision, and delare my judgment, that a fair and equitable investiga- 
tion of the charge made, and of the proofs demanded, has not been 

% 

and alBO nomixuited twelve Presbjters to yon, out of which yon were to select five 
to constitute a Court for the trial of the presentment. TMs selection yon informed 
me that you declined to make. It therefore necessarily becomes my duty to select, 
out of the twelve Presbyters, five who shall constitute the court. I have selected 
the following^: the Bev. Alfred B. Beach, D.D. ; the Rev. Isaac H. Tuttle, D.D. ; 
the Rev. Eugene A. Hofiinan, D.D. ; the Rev. Samuel HolllpigBworth, and the Bev. 
Wniiam H. Moore. 

And I appoint the first meeting of the said Court for the trial of the said pre- 
sentment to be on Friday, the tenth day of January next, at the hour of twelve, 
noon, and in the Simday-school room of 8t. Peter's Church, New-York, at wluch. 
time and place you are requested to appear. 

Your Brother in Christ, 

boBATio Potter, 

Bishop of New-York. 
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allowed either by the Court, or the prosecution in this case. K the 
^whole assembly had been arrayed as the mere instrument of a foregone 
conclusion, and of the execution of a sentence already determined, 
that conclusion could not have been more steadily and tenaciously 
pursued, or more surely reached. Against the injustice of this whole 
proceeding, I enter my solemn protest. 

I shall further take the liberty to remark, that the importance of 
a right and satisfactory examination, of the principles involved in the 
taial now completed, is great, not only in proportion to the magni- 
tude of the issues involved, in reference to tl^e fact that this is the 
first trial of the interpretation of these principles, in the whole history 
of our Church ; but also in reference to the fact, that in ecclesiastical 
proceedings, according to our canons, there is no appeal to a superior 
earthly tribunal, save to the person of the Bishop. 

The court of Presbyters appointed for such a trial, is a jury to try 
the fact, a court to interpret the law, and a tribunal to assign the 
sentence and the penalty to be imposed. 

The value of the decisions of such a court in reference to the facts 
involved, must be dependent upon their undeniable candor and im- 
partiality ; in regard to the principles of law to be adjudicated, must 
rest upon their acknowledged personal acquirements, of skill and in- 
formation in reference to the laws which have governed, and should 
govern the discipline of the Church ; and, in connection with the de- 
cision to be pronounced, and the sentence declared, must be judged 
by the spirit of candor and courtesy, which they have displayed to- 
ward the accused, in the process of the investigation. 

I should be glad indeed to be able to feel, and to be at liberty to 
Bay, in reference to the personal constituents of this Court, appointed 
by the ecclesiastical authority, that I think the Church may have the 
right to rest upon their adjudication of the principle of law involved 
in this trial, as so calmly and intelligently considered, so wisely 
examined, so ^mperately and patiently investigated, that its deci- 
sion will preclude all controversy, and stand as a well-adjudged pre- 
cedent for time to come. 

I fear that we are far from having attained this desirable result 
from the trial now completed. I believe it impossible that its record,, 
spread in print before the intelligent community of this land — ^as it 
will soon be, in a perfectly accurate report — will tend to command 
the full confidence of the intelligent, the honorable, and the discri- 
minating, in the result of its accomplishment, as an embodiment of 
the most mature intelligence, and the most impartial uprightness, in 
the Church whose authority it represents. 

And I take the lilj^rty to represent to this reverend Court, that 
there is a tribunal of public opinion in this land, before which aa 
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appeal will always be taken, and will always stand, from every trial 
and every decision, affecting the rights, the character, and the pro- 
perty of man ; and to that tribunal, in every step of our imagination 
and anticipation, we are constantly impelled, involuntarily, to appeal. 

In looking foi^ard to that tribunal, I should be most uncandid 
and untrue, did I not appeal, with the deepest conviction of the 
injustice with which the respondent has been treated, of the rejec- 
tion of all the common principles of law, with which his testimony 
has been refused, and of the utter disregard of canonical requirement 
with which the consul^ mation of the trial has been reached ; so that 
its result has no other value in establishing a precedent of authority, 
but that which may appertain to the amount of intelligence and 
impartiality, actually displayed by the five gentlemen individually 
composing this Court, whose decision is to be quoted as a precedent, 
establishing the meaning of the ecclesiastical law in question. 

My right as a citizen, my duty as a counsel, and my office as a 
presbyter of the Protestant Episcopal Church, would not be consist- 
ent with my saying less to this reverend Court than I have now said. 
Should I speak according to the general expressions of sentiment 
which I have heard, I should say far more. • 

With these observations preliminary to my discussion of the his- 
tory of the case now completed, I shall proceed to examine the 
canons under which this trial has been undertaken and conducted to 
its issue. 

My learned legal associates have fully and most ably and elo- 
quently presented the law in the case, both in its historical interpre- 
tation, and in its actual relations to the great principles of the common 
law, in which they are so completely versed. But there are many 
practical moral aspects and influences of this case, which no external 
professional view, however enlarged or acute, would be likely to 
take, and which in a personal experience in the ministry under these 
canons, a presbyter of the Church must have a peculiy opportunity 
to understand. There are also many collateral and mternal issues 
connected with this, and influenced and influencing in turn, in the 
process of its consideration, an intelligence and experience of which 
are essential to a due estimate of the importance of this case, and to 
:a thorough comprehension of the motives which have governed the 
whole management of it. 

All these practical relations and influences come within my pro- 
Tince as a counsel for the respondent, and must give me a wider 
«cope for the substance and the connections of the argument, which I 
«hall have the honor to submit to this reverend Court, and which, 
with whatever little hope of modifying in any^way their prescribed 
decision, will place the subject of it before the community and the 
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Charcb, with at least some additional light, and enlarged opportunity 
of a finiil correct determination. 

The offense with which the respondent is charged, is said to have 
occurred in the Diocese of New-Jersey. Such is the description in 
the presentment laid before this Court for trial. '^The undersigned, 
a committee appointed by the Standing Committee of the Diocese of 
New- York, as the ecclesiastical authority of said Diocese, to examine 
the case of Rev. Stephen H. Tyng, Jr., a presbyter canonically resi- 
dent in said diocese, upon a certain notice given to the said Standing 
Committee^ by the Might Bev. the Bishop of New-Jersey,^'* 

The actual canonical " Nbtice,^^ as it is technically termed, by the 
Bishop of New- Jersey, is as follows : 

To THE Ecclesiastical Authoeities of the Diocese of Nbw- 

Tork: 

In obedience to section 1, canon 3, title 2, of the Digest, I hereby 
give notice that Rev. S. H. Tyng, Jr., belonging to the Diocese of 
New-York, has conducted himself in the Diocese of New-Jersey in 
such a way as is contrary to the rules of the Protestant Episcopal 
Church. 

With this information I exhibit this letter appended, marked A 
and B, as containing reasonable grounds for presuming its correct- 
ness. W. H. ODKiraEIMEB, 

Bishop of New-Jersey. 
Burlington, N. J., July 16, 1867. 

The information and complaint accompanying this notice, and 
upon which it is founded, is as follows : 

New-Bbunswick, July 16, 1867. 

To THE Right Rev. W. H. Odenheimer, Bishop op New-Jersey : 
Right Reverend and Dear Bishop : We think it our duty to in- 
form you of a violation of the laws of the Church, which occurred in 
this city on Sunday last, the fourth Sunday after Trinity. 

Rev. Stephen II. Tyng, Jr., of the Diocese of New- York, officiated 
both morning and evening in the Methodist house of worship known 
as St. James's church, without permission and against remonstrance, 
intruding within our parochial cure, and in celebrating divine service 
not as the Church prescribes, thereby violating canon 1 2 and canon 
22, title 1, of the Digest, subjecting himself to the penalty for misde- 
meanor under canon 3, title 1. 

We fear that if this offense be not reproved, it may be repeated 
to the great injury of the Church in this place, and therefore we lay 



284 TRIAL OP THE REV. STEPHEN H. TTNG, JR. 

the matter before you that you may take such order in the case as in 
your judgment may best protect the interests of the Church. • 

Alfred Stubbs, 

Rector of Christ Church. 
* Edward B. Boggs, 

Rector of the Church of St. John, the Evangelist. 

S. V. Hoffman, 
Senior Warden of Christ Church. 

The canon under which this ecclesiastical notice has been given, 
is canon 3, section 1, title 2. It is entitled, " Of a clergyman in 
one diocese, or missionary district, chargeable with misdemeanor in 
another!'^ 

Under this canon, and with this distinct and definite presentment, 
the respondent has been summoned to appear and answer before this 
Court. 

It is indispensable, therefore, to examine the provisions and legal 
operation of this canon in its general application, before we proceed 
to consider its particular operation and force in connection with 4he 
present attempt to enforce and employ it. 

The language of this canon is very precise and positive in its 
system of definition and provision. 

" If a clergyman of this Church, belonging to any diocese or mis- 
sionary district, shall, in any other diocese or missionary district, con- 
duct himself in such a way as is contrary to the rules of this Church 
and disgraceful to his office, the ecclesiastical authority thereof shall 
give notice of the same to the ecclesiastical authority where he is 
canonically resident, exhibiting, with the information giyen, reason- 
able ground for presuming its correctness." 

This notice the Bishop of New-Jersey declares himself to have 
given in due form to the ecclesiastical authority of the Diocese of 
New-York; and the retjeption of this notice from the Bishop of 
New-Jersey, the presentment declares, is the acknowledged legal 
authority and requisition for this action which has arisen out of it. 

The truth of both of these affirmations we shall presently see. 

My learned associate, Mr. Tracy, has exhibited fully to this Court 
the grounds of law upon which this whole transaction fails, accord- 
ing to the language and provisions of this canon. 

I shall not attempt to travel over the ground which he has fully 
occupied — and with vastly more ability and learning than I could 
bring to bear upon it 

But this whole case rests upon this canon, and its justice is only 
to be maintained according to it, and in a full conformity to its pro- 
visions. 
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My learned associate moved for a dismissal of the charge upon 
this basis of an entire failure to meet the provisions of this canon by 
the presentment, by the preceding actions, or by any of the testi- 
mony produced in its support. 

The Court refused to grant this motion of dis&issal. They must 
defend themselves in the justice of this refusaL It would be impos- 
sible for me to do it. And I must solemnly press the justice, and the 
indispensable necessity of the conformity of the Court and the trial 
to the provisions of this canon, notwithstanding this refusal. I shall 
maintain, without the fear of legal dispute, that the refusal to obey 
the provisions of this canon, has vitiated the whole proceedings which 
have followed, or may follow it. 

The only right which any bishop has to touch the action of a 
clergyman belonging to another diocese, is that which is given by 
this canon. Every clergyman of the Protestant Episcopal Church, is 
amenable to ecclesiastical judgment or censure, only in his own dio- 
cese and to the authority thereo£ 

And the canon to which I now refer, is the one law of the Church 
which gives an interdtocesan authority, and an interdiocesan relief. 

To this law the bishop is as subject as the presbyter. And to 
conform to it literally and thoroughly, he is just so much the more 
bound, as he is an appointed and established ruler in the ecclesiasti- 
cal commonwealth, and 'not a private citizen alone. 

The Bishop of New-Jersey professes to have conformed to the 
provisions of this canon, as the law which was to govern him in the 
premises. I shall show to this reverend Court that he has violated 
them entirely, and in a most vital point. 

This canon is a part of the criminal law of the Church. And as 
my learned associate, Mr. Parker, has demonstrated to this Court, is to 
be restricted in its operation to its actual and precise relation. Its 
punitive operation is to be confined and limited to the crime which 
it particularly defines. 

The whole force of this cant>n, under ^which this charge is made, 
is in the language of definition by which the crime alleged to have 
been committed is described ; and for the trial and punishment of which 
crime alone the canon was enacted, and under the allegation of 
which, alone, it can be made applicable to a particular offense. 

The relations of independent dioceses are not to be disturbed by 
every two-penny local and personal complaint ; by every personal 
and envious charge trumped up by sel6sh and ill-tempered ministers ; 
by such questions of contemptible trifling, as have been made the 
subjects of testimony before this Court ;. as whether a clergyman 
stood or knelt when he*said the absolution ; whether he used in it 
the first or second personal pronoun plural ; whether he woi^ on a 



286 TRIAL OP THB BEV. STEPHEN H. TYNG, JR. 

special occasion a surplice or a gown — ^wfaen the counsel proposing 
this last question, and the Court allowing it, knew, or ought to have 
known, that there is no canon of the Church which requires him to 
use either, upon an^ occasion. 

These may be important questions in New-Jersey churcbmanship. 
They are questions of inconceivable and contemptible trifling in the 
larger mind of freer churches and more enlightened States. 

But this canon was not enacted for such questions, and offenses 
to which they appertain can not be brought under the operation of 
this canon. 

The canon is entitled, " Of a misdemeanor with which a clergyman 
is chargeable.'' " Crimes and misdemeanors are mere synonymous 
terms," says Blackstone ; and the language of this canon is very pre- 
cise in describing the misdemeanor referred to : 

*' fShaU conduct himself in such a way as is contrary to the rules 
of this Church; AND disgraceful to his office.^^ 

The description is not alternative and disjunctive. It is conjunc- 
tive and concrete. 

The substance of the conduct which is the subject of complaint, 
must be such behavior as is in itself disgraceful to the office of the 
ministry, as well as a violation of the laws of this Church. 

The learned, and generally self-governed counsel for the prosecu- 
tion felt immediately the resistless force of *this objection, when it 
was presented by my learned associate ; and he could only answer it 
in a way which, he will permit me to say, was more disgraceful to 
himself, than any charge which has been brought against this respond- 
ent — ^by accusing him of hypocrisy and pretense, in his whole ministry 
in the city of New-Brunswick, which is made the subject of this in- 
vestigation ; — as " proud of his preaching talents, and given to excited 
preaching ; wantonly intruding upon the parochial cure of another 
minister of the same Church, for the purpose of sapping the confidence 
of his people in that minister." The learned counsel employed still 
stronger terms in describing -this alleged hypocrisy — of " a clergyman 
flaunting the banner of rebellion and resistance, and then coming into 
this Court and assuming the rdle of innocence." 

The process of operation directed by this canon is prescribed with 
equal precision with the subject of the charge. First, the present- 
ing and accusation of the clergyman involved in the charge, is by the 
ecclesiastical authority of the dioc6se in which the offense is alleged 
to have been committed. 

. The offender is ecclesiastically arrested on the spot, " in flagrante 
ddictOy^ and is sent, like Paul from Cesarea, bound with a chain, to 
his own diocese for trial — ^to the Caesar to vrhom he has legally ap- 
pealed lo be delivered from the Jews. 



TRIAL OP THE REV. STEPHEN H. TYNG, JR. 237 

The f eppondent stands before you, like Paul, thus bound and ready 
to answer,— delivered, at least, from the Jews in New- Jersey, — and, 
permit me to say, able to stand before this venerable Court and say, 
like Paul before Agrippa, " I would to God that not only you, but 
also all that hear me this day, were both almost and altogether such 
as I am, except these bonds." 

In what manner information of the facts of such conduct shall 
have come to this foreign ecclesiastical authority, the canon does not 
define. He is only to have '^ reasonable ground for presuming the 
correctness of the information given," upon which information, his 
knowledge of the facts contained in the allegation must rest. 

But he can not change the substance and nature of the allegation 
involved. It must be information of conduct in itself criminal — a 
^^ misdemeanor j^ '* oondvct disgraceful to the office of the ministry, ^^ 

The action of this ecclesiastical authority is a voluntary, not a 
compulsory action — ^an action in the prosecution of Vhich he is to 
take the whole personal responsibility. 

His pursuit of the charge is to be the result of his own conviction, 
that there has been an offense committed by the clergyman accused, 
within his diocese, which is ^^disgraceful to his office^^ as a minister 
of the Pi*ote8tant Episcopal Church, and which ought, therefore, to 
be punished. 

Such a presentment* made, and notice given by this ecclesiastical 
authority, according to the canon, includes, therefore, in itself the 
twofold assumption, that he believes the truth of the accusation, and 
that he deems the conduct alleged to be " disgraceful to the office of 
the ministry." 

I need not say that such responsibility, and such power to injure, 
demand great caution in the exercise of this power. 

The very presentment thus made, and the notice thus given, in a 
manner so authoritative and public, is in itself the infliction of a most 
effective penalty. It is a serious impeachment, indeed, of the charac- 
ter of the clergyman who is made the subject of the accusation. 

He stands at once before the Church, and before the public, openly 
accused by one of the Bishops of this Church, upon his own responsi- 
bility, with " conduct contrary to the rules of this Church, and dis- 
graceful to his office." 

The source of this Bishop's information is unknown. Some mali- 
cious slanderer may have given information utterly without founda- 
tion. In what elements of crime, indeed, the charge consists, may 
not be publicly declared. 

But it is known, as widely as newspapers can spread the intelli- 
gence, that the clergyman involved has been arrested for crime, and 
sent home in bonds to his own diocese, to be tried and put^shed. 
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And this foreign Bishop assames the responsibility, of solemnly saying 
he believes the charge to be trae, and he deems the conduct criminal 
and disgraceful ; and he therefore becomes the first open prosecutor 
of a clergyman perhaps perfectly innocent of crime. 

Such a responsibility is a grave assumption, and by no man to be 
lightly adopted. 

May it please the Court, clerical character is a very delicate and 
a priceless treasure. The young man who has freely given up all the 
emoluments of the world, to preach the Gospel of Jesus to mankind; 
and consecrated all his talents and life to the effort of instructing, 
comforting, and saving his fellow-men, becomes, to a degree, a help- 
less creature. " Behold," said his divine Master, " I send you forth 
as a lamb among wolves." His whole wealth is in his integrity of 
character* His treasure is his pure, acknowledged, and transparent 
sincerity. His whole dependence is in the moral confidence of his 
fellow-men. He has like passions with other men. He partakes of 
all their infirmities. He must say, in that line of Terence which awak- 
ened the loud applause of the Roman theatre, ^^Homo sumj et nihil 
humanum a me dlienum puto,^^ He is exposed to a thousand difficul- 
ties, misunderstandings, misinterpretations, misrepresentations, from 
which he has none of the protection, or the means of defense of other 
men. He ought to be the cherished object of every lover of virtue, 
and of every friend of good men. 

Now, a bishop of this Church, to become the open prosecutor 
of a clergyman, stands pledged in a regard to his own safety, as well 
as to the honor of the Church, to be uudeniably assured, of the crim- 
inal nature, and of the reality of the offense alleged. Obliged to enlist 
all the powers of his office, and all the influence of his own good 
name, for the conviction and punishment of the man whom he accuses, 
he bears a most serious responsibility ; and no wise or good man can 
lightly assume it. 

A clergyman thus openly and credibly charged with conduct un- 
defined, except .that it is '^ disgraceful to his office," is, in this very 
fact, destroyed. His reputation, his peace, his living, his prospects 
for the future, are all ruthlessly crushed by this exercise of hasty or 
malicious power in this exalted office. And he has no redress but the 
holding of every one in tho procession of his calumniators, responsi- 
ble before the courts of his country for the damages which he has 
sustained. And many a minister of Christ has had occasion, with 
Paul, to give thanks that he found in an infidel Caesar, a protection 
which his own kinsmen according to the flesh, and his false breth- 
ren, refused to give. 

I say, then, a wise and considerate bishop will never rush into a 
crisis like this. He will long hesitate before he inflicts a wound 
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which he can never heal. And he will not, can not plunge into an open 
accusation, in the disgraceful haste of this Bishop of New-Jersey, as 
if delighting in the opportunity — receiving a complaint an the 16th of 
JuLy^ 1867, from New-Brunswick^ and dating his own official as- 
sumption of the charge, on the same IQth of July, 1867, aJb Bur- 
lington, 

But, may it please the Court, when the " notice " is thus given, 
according to the provision of this canon, the ecclesiastical authority 
of the diocese to which the clergyman belongs, is required to as- 
sume the same responsibility ; and he has the same right to judge 
for himself, of the character of the offense alleged, and of the ade- 
quacy and accuracy of the information with which the allegation 
comes. 

This right can never be disputed in the Christian Church. The 
bishop in the Church of Christ is not a mere avenger to execute 
wrath, still less is he the brute or slavish instrument to inflict the 
punishment which the wrath of others may demand. He is the 
protector of the clergy, over whom he is placed. He is bound to see 
that they are defended, as well as punished. He is, in his stage 
of this canonical proceeding, to assume the whole responsibility of 
the further prosecution of the charge, and if he is convinced that 
there is neither " conduct disgraceful to the office of the ministry," 
in the subject of the charge, nor reasonable gi'ound for believing the 
truth of the allegation, in the information furnished, it is an ab- 
surdity to suppose that he must involve himself personally in all the 
consequences which may result from a false accusation. 

All that is required of him is to proceed against the clergyman ; 
and in this assumption of the process, he retains the adjudication in 
his own hands, subject to his own consideration and wise adminis- 
tration, to be dealt with as his convenience may allow. For all 
clergymen in the Diocese of New- York, the language of canon 17, 
of this diocese, defines and secures this right, and secures to the 
bishop, in every case of accusation, the authority of personal consid- 
eration and judgment. 

This 17th canon provides, that, " whenever the bishop shall have 
reason to believe, that any clergjrman is under the imputation of 
having been guilty of any offense or misconduct, for which he is. 
liable to be tried ; and that the interest of the Church requires an 
investigation, "it shall be his duty to appoint a committee" to 
examine the case. 

This is the next step in the process here defined. The bishop is 
compelled to assume the responsibility of a personal decision, that, 
according to the language of the canon, the conduct alleged is both 
" contrary to the rules of this Church, and disgraceful to the office 
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of the ministry ; " and that there is reasonable gnonnd for presuming 
that such disgraceful conduct is justly charged upon the clergyman 
who is the subject of the accusation. 

But if the declared opinion of a foreign bishop, to whose dioceso 
the clergyman involved is a stranger, be, as I have described it, the 
infliction of an actual penalty, in this indorsment of a charge of 
criminal and disgraceful conduct, how much more grievous is the 
avowed opinion of his own bishop that he is a criminal ; — a bishop, 
whose certificate to his blameless conduct is essential to his remain- 
ing usefully in the diocese, and to his possible removal out of it ? 

To arrest a clergyman in the course of a laborious and painful 
ministry, under the cover of some secret charge of '' conduct dis- 
graceful to his ministry," and to command him to appear before a 
committee appointed to inquire into the truth of this charge, is a 
most serious and responsible act indeed. 

It is an act of episcopal authority which, in itself, would be suf- 
ficient to destroy the character, and to annihilate the usefulness of 
any clergyman who has not position, reputation, and popularity 
sufficient, to overcome the power of the aggression, and to outweigh 
the alleged opinion of the bishop. 

And if a committee of five persons can be found, according to this 
canon, who, without examining in the presence of this clergyman thus 
accused, a smgle witness of the conduct alleged to be disgraceful 
to his office, or having any ground for their decision, other than the 
secondary information of some secret informers who accuse him, 
shall hasten to declare, that 'Hbere is, in their opinion, sufficient 
ground for presentment" for thisalleged " disgraceful conduct," I have 
only to say, you have already inflicted upon him all the evil which the 
declared opinion of the bishop, three presbyters, and two laymen is 
competent to inflict. 

You have dishonored that clergyman's reputation, in a way and 
to a degree, which no trial can clear or vindicate, but by heaping 
public contumely and disgrace, upon the Bishop and this committee 
in their turn. And you compel the clergyman accused, to ap- 
pear before you in trial, not acknowledged innocent until he is proved 
to be guilty ; but compelled to beat and buffet the whole current of 
this publicly declared opinion of his bishop, and of this committee 
of his appointment, in the effort to establish his innocence of crime. 
With what success this feat may be then accomplished, all the 
partial and injurious proceedings of the present Court in relation to 
this respondent, furnish an abundant and painful illustration. 

Perhaps it is too much to expect that such a case can ever obtain 
a tribunal, created for the very purpose of carrying out this pre- 
declared opinion already so concrete and influential, sufficiently 
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independent and daring, to sacrifice for one clergyman, and he, per- 
haps, a yoath under the ban of persecution, the approbation of five 
leading gentlemen, directed and indorsed by the previously declared 
belief of the Bishop himself. To warrant, authorize, establish such 
a proceeding as this, there should be indeed, ^' conduct " alleged by 
all these influential parties, in reference to which there could be no 
question that it was '^ disgraceful " in itself, '' to the office of the 
ministry." And if such conduct be not absolutely proved, and the 
clergyman accused destroyed, as an outcast for whom no man 
careth, civil justice must have lost its power, if all these parties, thus 
conspiring to defame, can not be held amenable for the personal 
damages, for which their combined and hasty action has made them 
indubitably responsible. 

If it please the Court, I am merely now arguing the general prin- 
ciples which are involved in the canon, under which this respondent 
has been brought here, in a contingency quite conceivable, and I beg 
you to consider the injustice and injury which such a proceeding 
must inflict. 

Such an episcopal act, in the crisis which I have now supposed 
in this argument, must inevitably result, in the issue to be finally 
obtained, either in destroying the character of the Bishop, or of the 
clergyman involved. 

It brands the clergyman as a criminal in the declared opinion of 
his Bishop, before any trial has been held. Indeed, it makes any trial 
almost null and void. So far as it goes, it has already, in itself, in- 
flicted a wound upon the reputation of the clergyman, or his Bishop, 
which no time can heal or remove. It inevitably stamps, in the view 
of others, either the clergyman as a criminal, or the Bishop as an 
oppressor. 

Such a proceeding inaugurates a conflict which no future time 
can allay. It compels the congregation under the pastoral charge of 
this clergyman, to decide immediately for themselves, the question 
-whether their pastor is guilty or persecuted ; whether they will adhere 
to him or renounce him. 

But it necessitates, inevitably, another question — ^whether that 
Bishop can ever appear in that congregation again, as the accepted 
and venerated overseer of the flock committed to him. 

The action of human affection is not a slow process of time, nor 
the result of argument. It decides immediately, and with difficulty 
ever revokes its decision. The congregation will decide this ques- 
tion for themselves, without waiting for the slow process of a trial, 
whether they believe their pastor guilty of "conduct disgraceful to 
his office," or whether they esteem him, though persecuted, still wor- 
thy of their aflection and respect. 
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If in their view or belief their pastor is thus guilty of conduct for 
which he ought to be tried and punished, he is in reality punished 
already. His personal character, his efficient ministry, his influence for 
good to them, and his actual living and home among them, already 
are destroyed ; and no trial can ever restore them to him there. He may 
wander elsewhere, but probably with no better success or hope. He 
is apparently doomed for life, under the destructive power of the 
imputations, which the declared belief of his Bishop has heaped upon 
him. 

But if in their view he is not thus guilty, your whole process has 
made that Bishop, in their eyes, an unjust oppressor. The whole 
paternal character of the high office has been rudely cast away ; and 
never again can that Bishop appear in that church, and among that 
people, the former object of their welcome, favor, and regard. 

May it please this Court to consider the solemnity of this crisis. 
It is an inevitable one, if these absurd and disgraceful trials, upon 
mere formal or local questions, are to be carried on in the bosom of 
the Church, bjij episcopal authority, to gratify the envy and spleen 
of particular controversialists, under the solemn pretense and guise 
of great moral principles ; and if a canon, which could only have 
been intended to apply to the most manifest moral delinquencies, is to 
be perverted in its operation, to cover every trifling imaginary offense 
against the formalism of a rubric, or the assumption of a clerical claim. 

It is a crisis inseparable from this perverse confusion of formal- 
isms and morality, of which the whole process of this New-Jersey 
complaint, adopted and carried on in this trial in New- York, is a 
most transparent and undeniable instance. 

And whatever disgraceful conduct the eminent counsel for the pro* 
secution may consider there might have been, in the preaching of the 
Gospel, though prohibited and protested against, in the city of New- 
Brunswick, it dwindles into total insignificance, when compared with 
the disgrace of this combination of exalted station, persevering energy, 
and intense hostility, to destroy a youth, whose whole crime was that 
he preached the Gospel according to the will of his Master, after he 
was forbidden by the will of man. His disgrace will soon be forgot- 
ten and forgiven by the public. The dishonor of his persecutors will 
abide as long as the Church shall remain, and their names be recorded 
in its history. 

And now, may it please the Court, I would bring this discussion 
of the general principles involved in this canon, into a direct and per- 
sonal application to the present case. 

I demand to be informed, what is the " condtict contrary to the 
rules of this Church and disgraceful to the office of the ministry^ 
which the Bishop of New-Jersey has thought fit to embody in a 
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pondent in this case, and which the Bishop of 

liimself compelled to indorse and to place before 

urt for trial. 

'le trail of this solemn charge in the report of a com- 

Muoo presbyters and two laymen, which, in obedience to 

uiud of the Bishop of this diocese, they have laid upon 

Me for trial. 

-; a most remarkable document for five Christian men to fram^ 
exhibition of their idea of human guilt. Lest you should forget 
' desire to read it to you again. That it may not be forgotten, I 
ill do my best to perpetuate it in human memory. 
It has weight of absurdity enough to make it sink beyond the 
reach of man's recovery. I have no doubt the gentlemen who have 
signed it will see the day when they will cease to desire that it 
should be remembered as any part of the history of their own lives : 
" The undersigned, a committee appointed by the Standing Commit- 
tee of the Diocese of New-York, as the ecclesiastical authority of 
said diocese, under the provisions of canon 17 of said diocese, to 
examine the case of ReV. Stephen H. Tyng, Jr., a presbyter canoni- 
cally resident in said diocese, upon a certain notice given to the said 
Standing Committee by the Kight Reverend the Bishop of New- 
Jersey, having made such examination, and there being in their 
opinion sufficient grounds for such presentment, do hereby present 
the said Rev. Stephen H. Tyng, Jr., to you for trial, 

" Specification 1st. — ^In this, that the said Rev. Stephen H, Tyng, Jr., 
did, on the morning of Sunday, the 14th day of July, 1867, within the 
corporate bounds of the city of New-Brunswick, in the Diocese of 
New-Jersey, which city then constituted the parochial cure of Rev. 
Alfred Stubbs, D.D., and Rev. Edward B. Boggs, D.D., ministers of 
the Protestant Episcopal Church duly settled and in charge of con- 
gregations in said city, officiate by preaching and by reading prayera 
within the said parochial cure of the said Rev. Alfred Stubbs, D.D., 
and of the said Rev. Edward B. Boggs, D.D., without the permis- 
sion, or permissions, of either of them, or of the church-wardens and 
vestrymen, or ministers of either of the congregations, or a majority 
of said wardens and trustees. 

*' Specification 2d. — In that the said Rev. Stephen H. Tyng, Jr., did, 
in the evening of the day aforesaid, within the corporate limits of the 
city aforesaid, officiate by preaching and by reading prayers within 
the said parochial cure of the said Alfred Stubbs, D.D., and Edward 
B. Boggs, D.D., without the permission, or permissions, of either of 
them, or of the church^wardens and vestrymen, or ministers of either 
of the congregations, or a majority of such wardens and vestrymen 
or trustees. 
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" Dated at the city of New-Yorlq the Ith day of October, a j> 
1867. 

(Signed) William Waltoit, D.D., 

SAMtjEL M. Haskins, D.D., 
r. s. howland, d.d., 
William E. Curtis, 
R. M. Harbison'." 

This is their record, and this is all. *' JPreaching and reading 
prayers?^ This is the offense. ^^ Preaching and reading prayers 
within the corporate hovfnde of the city of New-Brunswick.^^ This 
is the location. Doing this without the consent of "the Rev. Alfred 
Stubbs, D.D., and the Rev. Edward B. Boggs, D.D." This is the crime. 

Let US investigate it. Is it a reality, transacted by sane, intelli- 
gent, and Christian men — ^men who really love their Saviour — ^men 
who truly respect the Church — men of common sense, who have a 
particle of just concern for their own good name ? It sounds far 
more like some wicked satire of the enemy ; like an attempt at an im- 
position upon all concerned. One scarcely wonders that a daily pa- 
per should stigmatize the whole of it as " an ecclesiastical joke.** 

Is it conceivable that any intelligent human being could really, 
soberly consider this preaching and reading prayers a crime in a 
minister of the Protestant Episcopal Church, to be punished by the 
judges ? 

Such seems to have been the estimate of morality and guilt, formed 
in the Diocese of New Jersey, adopted by the ecclesiastical authority 
of New- York, and laid by this combined authority before this Court 
for trial and punishment. 

Whether this reverend Court is also to unite in this amazing 
verdict, seal its ruinous principle with their decision, and promulgate 
this as the morality and law of this Church, remains to be revealed. 

The story of the respondent's relation to this matter, as it stands 
in evidence before this Court, is simply told. On Saturday, the 13th 
of July, he made a visit to a family of his own parishioners, whose 
summer residence was in the neighborhood of the city of New-Brune- 
wick. He there received an invitation to preach on the next day 
(Sunday, the 14th) in St. James's Methodist'Episcopal Church in New- 
Brunswick, which invitation he accepted. He found a public notice 
given in the newspapers of New-Brunswick, for which he had no 
resposibility, that he was expected so to preach. Late on Saturday 
evening he received a note from the Rev. Dr. Stubbs,- dated Princeton, 
July 12th, of which the following extract refers to this subject : 

" Information was given me this morning, by the Rev. Edward 
Boggs, D.D., that he had seen a notice published in the New-Bruns- 
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wick papers, that you would officiate on Sunday next in New-Bruns- 
wick, for a congregation of the Methodist Society. On consulting 
the Bishop of the Dioeese, he authorized me to say that he would 
not suffer the law of the Church to be violated with impunity. And 
I beg you therefore to desist from that service, which is plainly for- 
bidden by the 12th canon. 

" You will, I trust, readily comply with this request, prompted, 
as it is, by the earnest desire to preserve the unity and peace of the 
Church, and to promote concord among brethren." 

Notwithstanding this note, to the authority claimed in which he 
did not yield his assent, he did fulfill his engagement to preach in 
that church twice on Sunday, the 14th July. 

It is very manifest that there might be several considerations of 
adequate force, to lea^ the respondent to refuse submission to this 
threatening note of Dr. Stubbs, beyond the mere self-condemning 
character of the note itself. 

He might justly have urged that Dr. Stubbs had no right under 
any canon of the Church to assume the authority which he thus 
claimed ; that the canon under the authority of which he professed 
to act, gave him no such individual right as one minister in a city in 
•which there were more than one, when the other had not united in this 
prohibition. 

That he, the respondent, was violating no law of the Church, and 
therefore was amenable to no punitive power of Bishop Odenhei- 
mer. 

That it was unreasonable to demand of the respondent, when a 
public notice had been given of this service on the ensuing Sabbath, 
that he should, late in the evening of Saturday, when all the arrange- 
ments for such service had been made, silently refuse to fulfill the ex- 
pectation at the mere arbitrary request of Dr. Stubbs. 

That should the respondent have given as a public reason for 
such refusal, Dr. Stubbs's personal prohibition, it would have tended 
greatly to discredit the character of Dr. Stubbs, in his own city, and 
to alienate from him the respect and confidence of this people. 

He could hardly have imagined, in consistence with a decent re- 
spect for Dr. Stubbs, that Dr. Stubbs would have pursued the matter 
in the vindictive spirit with which he has acted in this case. If he 
could have anticipated it, it was impossible, in consistency with his 
own self-respect, to be intimidated by such threats ; and had he wished 
to injure Dr. Stubbs in his personal character and relations to the 
people of New-Brunswick, he could hardly have conceived a better 
occasion or instrument than the publication of this prohibition, and 
his submission to it, under all the circumstances in which it had been 
issued. 
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To keep it quietly and take no notice of it, was the kindest and 
most respectful action toward Dr. Stubbs, of which the whole event 
was susceptible, and just that course the respondent chose to adopt. 

The common sense of mankind would say, precisely as the provi- 
sions of the canons of our Church say, as I shall hereafter demon- 
strate, that over this Methodist Episcopal Church Dr. Stubbs had not 
the remotest pretense to a right of control. The lowest estimate of 
the proprieties of social life would have led Dr. Stubbs, if he did not 
feel disposed to welcome a visiting clergyman of his own Church to 
the city of his dwelling, at least to abstain from a rude missile of re- 
pulsion, sent to a friend's house in the last hours of the week, to 
insult him, and to insult the family of that friend, by this coarse 
threat of diocesan punishment if he dared to preach for what Dr. 
Stubbs chose to call a " Methodist Society." 

The respondent therefore treated Dr. Stubbs's rude communication 
precisely as it ought to have been, treated, and had too much respect 
for the honor of his own Church to allow that to be disgraced, by 
submission to such pretensions as were put forth by Dr. Stubbs ; or 
by an acknowledgment that Dr. Stubbs had any authority whatsoever 
in the premises. 

He did proceed to read the prayers of his Church, and preach the 
Gospel in this Methodist church. One would think if the spirit of 
Paul had influenced the heart of Dr. Stubbs, he would have, united in 
the Apostle's rejoicing, that in every way Christ was preached. But 
manifestly Paul's spirit was not the spirit of Stubbs. 

The next step we have is an appeal on Tuesday, the 16th, giving 
information to the Bishop of the Diocese of New-Jersey, of the of- 
fense thus committed by the respondent, and expressing great " fear 
if this offense be not reproved, it may be repeated, to the great injury 
of the Church in this place." 

The Protestant Episcopal Church in New-Brunswick to be injured 
by the preaching of the Gospel to a congregation of Methodists ! If 
he was afraid of his own flock straying to find a Gospel abroad, which 
they failed to get at home, the answer of old Adams, of Wintring- 
ham, to a similar complaint, would have been most appropriate : 
" Brother, salt your sheep, and they will never wander." 

But Dr. Stubbs seemed to know no other plan than Joshua's pro- 
posal of prohibition, when two unlicensed ones prophesied in the 
camp, "My lord Moses, forbid them." (Num. 11 : 28.) 

Happy would it have been for the credit of the Church in New- 
Jersey, if the spirit even of Moses had descended there: "Enviest 
thou for my sake? would God that all the Lord's people were pro- 
phets, and that the Lord would put His spirit upon them !" 

So would White have answered ; so would Griswold. Bat alas ! 
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in the Episcopate of our day, the spirit of White and Griswold seems 
as far remote as the spirit of Moses and of Paul. 

The overseer of New-Jersey is caught at once in this snare of vain 
and brief authority. 

Dr. Stubbs, Dr. Boggs, and Mr. Hoffman, have lodged their com- 
plaint, and in the terms of the canon now under consideration, de- 
clare that the respondent subjected himself to the penalties provided 
in this canon for misdemeanor. 

The famous Lord Strafford, when he was tried for treason, and his 
adversaries, incompetent to prove the crime, affirmed that the many 
felonies which they had proved amounted to treason, simply asked, 
in reply, to be informed by his accusers, " How many white crows it 
would take to make a black crow ?" and the inquiry would be equally 
pertinent. How many preachings and reading prayers in New-Jersey, 
would be required to constitute a misdemeanor or a crime in that 
diocese ? 

These three gentlemen have established the principle, by their uni- 
ted assent, that preaching the Gospel and reading prayers in the city of 
New-Brunswick, without their consent, is in itself, conduct contrary 
to the rules of this Church, and disgraceful to the office of th^ minis- 
try. To arrest this, they supplicate the interposition of the Bishop of 
New-Jersey, lest it should be repeated, to the great injury of the 
Church in New-Brunswick. 

The Bishop of New-Jersey rushes immediately, oti the same day^ 
to fulfill his appointed portion of this absurd proceeding. And he 
begins his work : 

"7» obedience to section 1, canon 3, title 2, of the Digest, I hereby 
give notice J that the Rev. S. H. Tyng, Jr., Jbelonging to the Diocese of 
New- York, has conducted himself, in the Diocese of New-Jersey, in 
such a way as is contrary to the rules of the Protestant Episcopal 
Church." * * * * 

Here the Bishop of New-Jersey stops. But the canon does not stop 
here. The canon says a misdemeanor to be thus complained of, shall 
be " conduct," not only " contrary to the rules of this Church," but 
*' disgrace/id to the office of the ministry, "^^ 

By this canon, the Bishop of New-Jersey was to be governed. It 
was the only law which gave him the right to lay the hand of his 
office upon any clergyman not responsible to him as a member of his 
diocese. And if he will claim the privilege to arrest a clergyman 
from another diocese, under the provisions of this canon, he must 
charge him with the offenses which this canon prescribes. 

The Bishop of New-Jersey can not so accuse the respondent in this 
case. He dare not do it. He will not be persuaded to set his hand 
to a statement so undeniably false. 
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The bigotry and assumptions of Stubbs and Boggs may confonnd 
all the distinctions of moral right and wrong, and consider a neglect 
of their vain assumptions, conduct as criminal as neglect of the law 
of God. But when they bring their accusations to the candid con- 
science of their bishop, his soul relucts at it. He cannot dq it. He 
can give the notice required ; he can go as far as he dares to go, in 
the defamation of the character of the intended victim of Stubbs and 
Boggs. But when it comes to the solemn accusation of a presbyter of 
the Church, from one bishop to another, it is impossible — he cannot 
lie; yet Stubbs and Boggs gain nothing unless he will. But Stubbs 
and Boggs can not force him to this ; and he annihilates the whole 
force and operation of the canon, sooner than he will charge his 
conscience and his soul with falsehood. 

From my soul I honor him for his fidelity. But what becomes 
of the canon under which he professes to act, and by which alone he 
is authorized to act in the premises at all ? He has destroyed it ; 
and destroyed its operation completely ; and his *^ notice " becomes no 
more than a blank paper sent to the ecclesiastical authority of New- 
York. 

" He says, " In obedience to sec. 1, can. 3, title 2, 1 hereby give 
notice,'' etc. But he gives no such notice as the canon demands. He 
gives a notice which the canon will not adopt, and can not justify ; 
and which no other ecclesiastical authority in the land, as candid as 
himself, would for a moment regard. 

When this notice, so completely defective, came to the ecclesiasti- 
cal authority of New-York, unfortunately for the reputation of this 
diocese, its Bishop was abroad from the country. How this Standing 
Committee, having in its number, at least some respectable and legal 
minds — ^for it included no less a mind than the eminent counsel of this 
prosecution — ^how it persuaded itself to accept this notice, I hardly 
dare to conceive. 

I well understand and thoroughly feel there is much in a name. 
I can not divest myself from the conviction, that in this prosecution 
there has been much in the name. I will venture to assert, could you 
have removed a name which so many of these gentlemen were not 
averse to see dishonored, and substitute some one of the honor- 
ed names of our Church in this diocese, the £ital flaw in this docu- 
ment would never have been overlooked, lliat ecclesiastical au- 
thority would have cast it aside at once, as utterly untenable, un- 
oanonical, illegal 

Tliey would never have thought of appointing a committee to ex- 
amine or inquire concerning it. This first step in New-York was, as 
every succeeding step has been, intensely personal, and apparently 
indifferent to justice, if the person could be reached* 
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This characteristic is too palpable and discriminate to be denied 
or doubted. 

To the minds of this Standing Conmiittee, this garbled document 
from New-Jersey was enough ; and they referred it to a committee of 
inquiry, composed of three presbyters of the Church and two lay- 
men. It was the duty of that committee to compare this notice of 
the Bishop of New-Jersey, with the provisions of the canon, under 
the authority of which it was sent to this diocese. 

I can not believe that they did so compare it, in a personal ex* 
amination. It is incredible to me, that upright legal gentlemen would 
have submitted their consciences and their reputations to the accep- 
tance and indorsement of such a paper. It had not a particle of au- 
thority. It ought not to have had a moment's consideration. But 
the ball was already started down the declivity, and it was not to be 
stopped there. 

To the minds of this committee, to whom the Standing Committee 
refen*ed this notice, it was enough, though there probably is not a 
court of law on earth that would not have brushed it from their 
table as worthless and absurd. 

The persecution started with Stubbs and Boggs, apparently, as an 
ebullition of temper and passion ; when it came to this Standing Com- 
mittee, it appears to have became a fixed purpose of determinate hos- 
tility. The vehemence of the passion had passed ; but the intense de 
termination of the intent had more than supplied its place. 

The committee of inquiry rapidly reported according to their di- 
rection, and the Standing Committee, without waiting for the return 
of the Bishop, hastened to organize a Court, to carry out the pur- 
poses for which the whole scheme had been prepared. 

In the meantime, the Bishop of this diocese returned. He had not 
been involved in any of the preceding process of moral entanglement. 
The whole case was in his hands. There was still the opportunity 
for reason and justice to prevail. He had the indubitable right to 
arrest all further proceeding, and to withhold all further action in 
the case. 

I regret to be obliged to say, he did not elect to do so. Accord^ 
ingly the whole case is renewed by his voluntary choice, and upon 
his spontaneous responsibility, upon the inconceivable basis of moral 
confusion which I have already so distinctly traced. 

The Bishop of this diocese thus unequivocally adds his seal to this 
New-Jersey statement. He also indorses the complaint of Stubbs 
and Boggs, that preaching or reading prayers, in the city of New- 
Brunswick, without their consent, is ^' conduct in a minister of this 
Church contrary to the rules of the Church, and disgraceful to hia 
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office;^'* though they confess, and he also confesses, that all the **dis- 
grace^' of this conduct would have been removed, if the criminal had 
asked and obtained their consent, and thus had made them with him 
^^participes criminis,^^ 

I am bound to believe the Bishop of New-York sincere in his 
conviction, though I frankly say, such has been my respect for my 
diocesan, that all the men in the world would not have been able to 
persuade me, to believe this decision possible, in anticipation of his 
own personal and positive act. 

But this amazing conclusion the Bishop of New-York has also 
adopted and proclaimed. And this reverend Court has been com- 
missioned, by his oixler, for the trial of this charge ; and the respond- 
ent has appeared before them, loaded with this whole tremendous 
burden of authority and imputation against him, and apparently 
without one countenance of sympathy or candor among all who 
have opposed him, in any stage of the proceedings* 

Any proceeding more uncalled for, more unreasonable, niore 
injurious, or more unjust, it has never fallen to my lot to know. 
But the whole charge has, in actual trial, failed ; Because the canon 
under which it was made and instituted has been garbled for the 
purpose of obtaining a judgment under it; Because the specifications 
of the presentment do not meet or justify the charge under which 
they are made ; Because not a particle of testimony has been pro- 
duced to support, or pretended to support, the original charge de- 
manded by the language of the canon. 

And the respondent was incontestably entitled to his discharge, 
in a dismissal of the whole case, according to the motion of my asso- 
ciate, and is now entitled to an absolute acquittal of the accusation 
upon the same basis of claim. 

The whole prosecution has broken down completely in the prin- 
ciple of its authority. Not a particle of evidence, really sustaining 
it, has been produced ; and no one is more conscious of that than the 
eminent counsel for the prosecution, I am perfectly sure. 

And as this Court values its duty to God, to the Church, to the 
respondent in this case, and to its own reputation for intelligence, 

* integrity, and impartiality, I call upon them not to suffer themselves 
to be made the instruments of a low, personal, paii^y clamor for the 
destruction of one of the youngest and feeblest of their brethren in 
the ministry of the Church. 

May it please the Court : From this examination of the canon 
under which this charge has been brought here, and the respondent 

* has been here arraigned, I proceed to examine the actual facts in- 
volved in the case, as they appear in the presentment, the testimony, 
and the law. 
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The presentment laid upon your table makes a new charge, of 
another crime, upon the respondent, and for this he has been ar- 
raigned before this Court. It is : " That, on the morning of Sunday, 
the 14th day of July, 1867, and in the evening of the same day, he 
did, within the corporate bounds of the city of New-Brunswick, in , 
the diocese of New- Jersey, which city then constituted the parochial 
cure of Rev. Alfred Stubbs, D.D., and of Rev. Edward B. Boggs, 
D.D., ministers of the Protestant Episcopal Church, duly settled 
and in charge of congregations in said city, officiate by preaching 
and reading prayers, without the permission or permissions of these 
clergymen, or of the church-wardens and vestrymen, or ministers of 
either of the congregations, or a majority of said wardens and trus- 
tees." 

I beg leave to call the attention of the Court to the looseness of 
this document. The gentlemen signing this presentment have not 
referred the Court to any law or canon which has been violated 
by the action here charged upon the respondent; nor affirmed, in 
their presentment, that any such law or canon of the Protestant 
Episcopal Church has been violated by such action. 

Were we disposed, in the defense, to make scrupulous but fair 
objections, such as would be sustained in every criminal action, in 
all courts of law, we might, with equal reason, object to this pre- 
sentment, as we have felt it our duty to object to the "notice" from 
the Bishop of New-Jersey. It is, manifestly, utterly defective as an 
indictment, and it would be most unjust to convict the person ac- 
cused, under the general terms •f its allegations. 

We are obliged to search and imagine for ourselves, by what law 
of the Church the respondent 'is to be tried, and with the violation of 
what canon 'he is charged. 

.The canon familiarly referred to, as applicable to this case, and, 
perhaps, as designed to be applied to it, in the language of this pre- 
sentment, is canon 12, section 6, title 1, of the Canons of the General 
Convention. 

Its language is: "No minister belonging to this Church shall 
officiate, either by preaching, reading prayers, or otherwise, in the 
parish, or within the parochial cure of another clergyman, unless he * 
have received express permission, for that purpose, from the minister 
of the parish or cure, or, in his absence, from the church-wardens 
and vestrymen, or trustees of the congregation, or a majority of 
them." 

May it please the Court, in applying the language of this canon 
to the case before us, I deny that the respondent has " officiated, by • 
preaching, reading prayers, or otherwise, in the parish, or within the 



262 TBIAL OF THE BEY. STEPHEN H. T7KG, JB. 

parochial cure" of the Rev. Dr. Stnbba^ and the Rev. Dr. Boggs, or 
of either of them^ as charged in this presentment. 

The issue formed by this presentment has now been tried, accord- 
ing to the will and ruling of this Court; and not a particle of testi- 
mony has been here produced, to prove that the respondent has 
violated this canon in any of its prescriptions, or can be made 
amenable, before this tribunal of the Church, for any offense under 
its provisions. 

Before this canon can be brought into application to any act 
charged upon the respondent, two fundameQtal questions are to be 
settled. 

What is the legal and authorized meaning of the terms ^' parish 
and parochial cure," in the language of the Protestant Episcopal 
Church ? What is the meaning of the term ^' officiate," according 
to the same standard of definition ? 

Before I examine particularly any of the testimony presented 
here on either side of this case, I ask the Court to consider the two 
questions which I have thus suggested. 

MrsL What is the meaning of the terms ^' parish and parochial 
cure," in the* language of the Protestant Episcopal Church, and par- 
ticularly in the provisions of this canon ? 

The actual offense specified as sustaining the charge against the 
respondent in this presentment, and sought to be proved by witnesses 
produced, is, that he did preach and read prayers in a Methodist 
Episcopal church, called the Church of St. James, in the city of 
New-Brunswick. The basis upon which this act is made an offense 
against this canon is the assertion, (which the chief witness for the 
prosecution, the Rev. Dr. Stubbs, particularly renounced and refuted, 
in his Cross-examination here,) that this Methodist church is in the 
parish, and is a part of the parochial cure, of the Rev. Dr. Stubbs 
and the Rev. Dr. Boggs. 

The foundation of this claim for Dr. Stubbs — sl claim which, I 
beg leave to remind the Court, Dr. Stubbs himself refused here to 
make — is, in the language of the presentment, that '^ the corporate 
bounds of the city of New Brunswick," or "the city of New-Bruns- 
wick," both which expressions are used in this presentment, within 
which this Methodist church stands, '^ then constituted the parochial 
cure of the Rev. Dr. Stubbs and the Rev. Dr. Boggs." 

May it please the Court, is a, parish or parochial cure, in the lan- 
guage of our Church, a cure of land and territorial boundary, inclu- 
ding the cure of all and every thing dwelling within the limits of 
• such local boundary ? or is it a cure of souls, of persons particularly 
defined and designated, and personally numbered and recorded, dwell- 
ing therein? 
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The language and definitions of the common law upon the subject 
of these questions, have been effectually discussed by my learned 
associates. I shall confine myself to the language of the Church. 

And, may it please the Court^ the whole language and provi- 
sions, and the common use of terms in the canons and offices of our 
Church, indubitably settle the question. 

This habitual language makes what I shall call the territorial 
claim, in opposition to the personal claim, as marking and defining 
the limits of a parish, impossible and beyond the reach of rational 
support. 

In reference to the terms " parish " and " parochial cure," the lan- 
guage of this very section of the canon adduced, settles the question. 
It distinctly affinns : 

" If there be "but one church or congregation within the limits of 
such village, town, township, borough, city, or such division of a 
city or town as herein provided, the same shall be deemed the paro- 
chial cure of the minister having charge thereof, ''^ The parish or 
parochial cure, is, in the language of this canon, the church or 
congregation of which the minister has charge. The words the same 
and iAereq/' manifestly refer to the church or congregation. The only 
"charge" of the minister in the town or township, is the *'c^wrcA" • 
or " congregation," of which he is the appointed pastor, established 
within that village or town. He has no charge, he can have none 
by any canon of the Church, of a town or village. Whatever else 
there may be within that village or town, his parish or parochial cure 
are expressly limited by this canon to the ^' church or congregation" 
regularly placed under his " charge." Of this he has the appointed 
^and protected control. This is his parish. This is his parochial cure. 
Within the limits of this, throughout the boundaries of that town, 
he is secured from all interference and intrusion by this canon. 

The public edifices belonging to his church, and the dwellings 
of his parishioners are his appointed parish throughout that town. 
Beyond the constituent limits of his own church or congregation, 
within that town, this canon gives him no right or power of control 

And to prove that any offense has been committed against the 
provisions of this canon, in his parish or parochial cure, it must be 
proved to have been perpetrated within the church or the congrega- 
tion of which he has the appointed charge. They are the people 
dwelling within that town, who have united to constitute the church 
or congregation, as they are viewed collectively, or separately, who 
constitute his parish and his parochial cure. This Dr. Stubbs has 
here affirmed. 

This definition of the terms parish and parochial cure, is the 
habitual use and employment of these terms in the language of the 
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Churchy and it is the only use or interpretation which can make the 
canons containing these expressions, of praotical fulfillment, or, in 
many cases, of possible application* 

The terms parish^ parochial eure^ churchy and congregatwii^ are 
habitually everywhere in the language of our Church, employed as 
equivalent, synonymous, and interchangeable. 

And although the tetmpcariah may sometimes be used in reference 
to territory, as we shall hereafter see, it is only in relation to the 
people dwelling therein, and not to any claim over territory or places 
unoccupied by them. 

Section 1 of this canon 12, title 1, provides for the election of a min- 
ister into any church or parish. The terms are entirely interchange- 
able. They mean the same thing. They are a people united under 
a particular ministry, and are thus to choose their minister. 

Section 2 regulates the officiating of a minister in any parish or 
congregation. These latter terms are also thus employed as equiva- 
lent and interchangeable. The officiating of a minister must be for 
and among a people. 

Section 4 prescribes the duty of a minister in connection with a 
visitation from the Bishop to any church, and provides that notice 
shall be given by the minister, to his parishioners^ and to the congre- 
gation. The Church, the parishioners^ and the congregation are used 
as words entirely equivalent, referring to persons only, and to the 
same persons distiqguished only in their individual and their collec- 
tive character. 

The same 4th section requires '^ information of the state of the 
congregation,^^ to be given to the Bishop, defined in the margin as 
parochial reports, to be brought or sent to the Bishop at the stated 
meeting of the convention. The congregation and the parochial cure 
being precisely the same thing — the people belonging to the Church. 

Section 6 provides that every minister shall keep a register of 
baptisms, confirmations, etc., ^^ within his cure^"* employing the term 
as equivalent with his congregation. 

It also provides that every minister of this Church shall make out 
and continue a list of all families and adult persons within his cure^ 
to be continued by every future minister in the same />amA. 

Now, may it please the Court, the point which I mean to make, 
is, that these terms, church, congregation, parish, cure, parochial 
cure are used in all the language of this canon interchangeably with 
each other, as synonymous and equivalent ; and all of them mean 
persons and none of them mean territory, and according to this limi- 
tation of their meaning, must they be elsewhere applied. 

But what is even more effectual for the same purpose of interpreta- 
tion, in the very section of the canon which describes the offense 
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alleged to have been committed in the case now before us, these terms 
are also used as equivalent and synonymous. 

" N"o minister shall officiate in the parish^ or within the parochial 
cure^ of another clergyman unless he shall have received express per- 
mission for that pui-pose from the minister of the parish or cure^ or, in 
his absenc^ from the trustees of the congregation?^ The parish, the 
cure, the congregation, are entirely equivalent terms, distinguished 
only as the people are individually or collectively considered; but 
these are always and only, the people — the living soiUa — who are re- 
garded and described. 

It is impossible rationally to deny or doubt that this canon de- 
scribes, aiid means to describe, the parish or parochial cure in this 
definition, as the people thus associated, and this alone. An intru- 
sion, as it is called in the parlance of this trial, of one minister into 
the parochial cure of another, can only be an efiective intrusion, if it 
be into his church edifice, his congregation, or the families or dwell- 
ings of his parishioners. 

The forbidden object of such intrusion, which is feared, and against 
which a minister is to be secured, is the alienation and severance from 
him of his parishioners, and not the abstraction of territory. And you 
may give him the control of the whole town and village in its terri- 
tory, and still give him no security, if the location of his church edi- 
fice be near the boundaryj as it has occurred in one instance, or a 
family immediately across the line becomes disafiected, and opens 
their dwelling for the central gathering of a separation, as has occur- 
red in another. 

When he asks you to protect him in his living ministry among his 
people, his parochial cure, and in reply, you offer to protect him jin 
his material territory — ^for bread, which he desires, you give him a stone, 
and for a fish, a serpent. Your provision does not meet the case, and 
no territorial interpretation can meet it. 

You* may secure ministers who are unacceptable to their people, 
by whatever restrictions of territorial prohibition, you can never in 
this method keep for them a united people around an unsatisfying 
or unimproving ministry. 

But the language of this canon upon this subject is uniform with 
the whole language of the Church. The idea of a parish or a paro* 
chi^l cure, is always that of a people, a cure of souls, whether con- 
sidered in their collective character, as a church, a congregation, or 
in their individual aspect as parishioners. 

Ministering to a parish is ministering to a people. Officiating in 
a parish is officiating among a people. The cure committed to a min- 
ister by the authority of the Church, is the cure of souls to be edified, 
instructed, and sanctified, according to the will of God. 
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Such is the habitual meaning of these terms in the language of 
the Church. 

In the office for the ordination of Presbyters, the very place 
where we should look for accurate and distinct expressions npon this 
subject, various descriptive phrases are employed to illustrate this 
idea, and to enforce this serious and important charge. 

The work of the ministry in its objects of influence, are *^ people 
committed to your charge " — *^ people committed to your cure and 
charge-^' — *' as well the sick as the whole in these your cures " — " your- 
selves wholesome examples and patterns to the flock of Christ" — 
*^ Christian people, especially among them that are committed to your 
charge " — '* they are the sheep of Christ, which he bought with his 
death, and for whom he shed his blood" — "the Church and congre^ 
gation whom you must serve, is His spouse and body." 

There can be no question as to the meaning of all these descrip- 
tions. The work for which the ministry of Christ is commissioned is 
like His Master^s, to save the souls of gathered men, and not to watch 
the bounds of earthly territory. 

The office for the Institution of a Presbyter in his location as a 
pastor, the " rector or minister of a parish or church," for these are 
the terms employed, contains the same interpretation in many ex- 
pressions. 

" We give you our license and authority to perform the office of a 

priest in the parish or church of ." "We do institute you into 

the said parish or church, possessed of full power to perform every 
act of sacredotal function among the people of the same " — " you are 
faithfully to feed that portion of the flock of Christ which is now in- 
trusted to you " — " you are to enjoy the temporalities appertaining 
to your cure " — " be thou in all things a pattern to the flock commit- 
ted to thy charge." 

There can be no doubt about the meaning of these expressions. 

These two offices are the two especially appointed to convey and 
proclaim the idea and will of the Church on this subject. To them 
we naturally go to ask, What is the office of the ministry among men? 
What is the charge committed to them ? What is the responsibility 
which they bear ? What are the rights which they possess ? And 
thus, with absolute distinctness, do they teach upon this subject. 
Why need I multiply further quotations upon this subject ? 

This is the language of the Church in defining a parochial cure— 
a parish, and in establishing a regular ministry therein. .It is uni- 
formly, the people belonging to a particular congregation, wherever 
they shall dwell, committed to the charge of a minister set over them 
as a pastor. And it is the people only— that people who profess and 
claim to be members of the Protestant Episcopal Church — ^whether 
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regarded in their collective character as a Church, or in their indivi- 
daal rights as members of that body. 

The very canon under which this presentment in its allegations 
is made, in the 5th section, gives a remarkable decision of this ques- 
tion in the affirmation of the interpretation thus presented. 

In appointing a parish register for baptisms, and requiring the 
minister of a parish or church to keep it, the canon declares : 

" The intention of the register of baptisms is hereby declared to 
be, as for other good uses, so especially for the proving of the r,ight 
of church-membershipj of those who have been admitted into th^ 
Church by the holy ordinance of baptism." 

The same canon has ordered in a previous paragraph, that " the 
m.inister shall keep a register of baptisms within his cure^^ and it now 
interprets the meaning of his cure, by the added expressions of " the 
right of church-membership," and " admitted into this Church by the 
holy ordinance of baptism," 

That is, the canon expressly orders a register to be kept, because 
the curCy the church, is not a territorial extent of land, the inhabi- 
tants of which are parishioners, but a selection of persons claiming 
individual membership, and it is important and necessary to prove 
the right by which these persons claim. 

I submit to this Court that no provisions could be more distinct 
or imperative in the determination of the intent and purpose of the 
canon. A parish, a parochial cure, is not a selection of earthly terri- 
tory, with a control of all whom it contains ; but it is a specific col- 
lection of individuals having a common membership, by a common 
profession and demand, to be acknowledged and proved by proper 
register of the fact. 

Upon this principle of interpretation, as the decision of the Church, 
given in all the language of the Church upon the subject, without the 
least qualification or reserve, must rest the prohibition, upon which 
the presentment before you has been founded, and ought to be tried. 

The proof was to have been brought, not that the respondent did 
officiate by preaching or reading prayers " within the corporate 
boundaries of the city of New-Brunswick," still less in a well-known 
and acknowledged Methodist church in that city. 

JSut, " in the parish and within the parochial cure," that is, by the 
decision of the Church, in the churches or among the congregations 
of the two complainants, or either of them, without their express per- 
mission. 

I need not inform this respected Court that not one particle of 
proof has been offered in this trial, by the presenters or the prosecu- 
tion, to establish the remotest aspect of such a charge. No witness-^ 
has affected to assert it. No skill of the learned counsel, and no» 
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anxiety of the aggrieved complainants, have educed such a charge 
from a single witness on the stand. 

And the counsel and the complainants can only make their real 
charge good by forcing an interpretation of the language of the 
canon, which will give them more trouble than relief in the results to 
which it will lead them. This will be made indubitably clear as I 
proceed. 

But, may it please the Coui*t, I will not be supposed to ignore, or 
pass over, the remaining language of the canon under consideration, 
dpon which the learned counsel for the prosecution have insisted, as 
establishing this claim. 

The provisions therein contained, yet more effectually overturn 
this asserted claim, and establish the ground of interpretation which 
I have assumed, and which I believe to be impregnable and absolute. 

The question before you is not whether parishes, parochial cures, 
churches, congregations, have local boundaries, and positive, discern- 
ible local habitations, within which they are established, as their 
prescribed field of usefulness, and appointed scene of labor, and for 
fidelity in which they are held responsible to the Church and to its 
Olorious Head. 

No reasonable man can doubt this. But here starts the fallacy of 
the claim upon which this presentment is founded. 

Within these appointed, designated bounds, is the charge com- 
mitted to the ministry of the Protestant Episcopal Church in the 
United States, the authority over the whole territory included within 
these limits ? and with the right to' forbid any and every other minis- 
try than their own upon that territory ? 

Or, is it the charge and care of the churches, the congregations, of 
the Protestant Episcopal Church, and of the households and persons 
belonging to those churches and congregations, as parishioners, of 
which they have been made the ministers, and to which they have 
been sent ? 

May it please the Court, I affirm in the strongest possible man- 
ner that the whole provision, history, and action of this Church sus- 
tain the latter, and not the former position ; and the language of this 
canon completely supports it ; and the learned counsel for the prose- 
cution has done nothing to weaken this conclusion. 

Parish boundaries in this Church are territorial, no one doubts. 
They are the boundaries within which churches are established ; and, 
as a rule, congregations and parishioners live ; not a territory over 
which such churches or ministers may affect or claim exclusive 
control. 

They are the guides of practical, orderly arrangement, recog- 
nized as in this canon provided, by the ecclesiastical authority of the 
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Church, for the purposes of edification to the Church, and not for in- 
struments of arbitrary assumption by the ministry. 

Accordingly, the canon before us proceeds — 

** WhAi parish boundaries are not defined by law, or settled by 
diocesan authority, or are not otherwise settled, they shall, for the 
purposes of this section," (that is, the section which prohibits officiat- 
ing without permission,) be defined by the civil divisions of the 
State, as follows : 

"Parish boundaries shall be the limits, as now fixed by law, of 
any village, town, township, incorporated borough, city, or the 
limits of some division thereof, which may have been recognized by 
the bishop, acting with the advice and consent of the standing com- 
mittee, as constituting the boundaries of a parish." 

" If there be but one» church or congregation within the limits of 
such village, town, township, borough, city, or such division of a 
city or town as herein provided, the same shall be deemed the paro- 
chial cure of the minister having charge thereof." 

" If there be two or more congregations or churches therein, it 
shall be deemed the cure of the ministers thereof; and the assent of 
a majority of such ministers shall be necessary." 

According to the view which I have presented of the purpose 
of parish boundaries — 

If there be but one church or congregation within the limits of 
a village, or a town, the whole village or town is the appointed field 
for the labor and the rights of the minister thereof, wherever in such 
village or town his parishioners dwell ; and no other minister of this 
Church can officiate in his church, or among his parishioners, withr 
out his permission. This is clear and undoubted. 

If there be two or more churches or congregations therein, the 
same rule shall equally apply to all. 

But there is a singular confusion in the language of this latter 
paragraph, which it is difficult to evolve : " If there be two or more 
churches therein, it shall be deemed the cure of the ministers thereof." 

There is an equal violation of grammatical construction here, 
whether the singular pronoun it^ be made to refer to its immediate 
antecedents, " congregations or churches," or to " village or town," 
in an entirely separate sentence preceding. 

It may be conceded as intended to refelr to village or town, in the 
preceding sentence. Then the canon declares the whole village, 
town, or city referred to, to be the common and equal ground for all 
the parishes, parochial cures, congregations, or churches therein, and 
for all the ministers having charge thereof. But then it also carries 
with It some remarkable consequences, to which I will refer. 

And I do not wonder that Judge Hoffinan says concerning it: 
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*' There is no part of the law of the Charch which has occasioned me 
more perplexity; none more calculated to excite strong personal 
feelings; and none which requires. a more thorough interposition of 
the general convention.** • 

I ask the attention of. the Court to some of the results of this 
interpretation. 

In this assumption, which is the one demanded by this present- 
ment, this provision of the canon positively denies a territorial juris- 
diction to either or any of such ministers, if there be more than two 
in any town. It therefore cuts up the claim of these complainants 
by the roots. 

It affirms a common right in all and each of these churches and 
ministers, to this whole described territory, and to their separate 
cures or congregations, wherever within the limits of this defined ter- 
ritory they may dwell. 

It declares the whole town *^ shaU he deemed the cure of aU the 
ministers^'* having charge of the churches therein. Their rights are 
therefore equal, and equal in every part 

None of these ministers have, in their separate right, the slightest 
claim to territorial power against any other of their number. 

They have no power of exclusion of each other from officiating 
in any and every way within this territory. The whole town has 
become their common and equal cure. 

This canon can not, therefore, be brought as authority to confer 
a power, which it absolutely, and in express terms, refuses. Indi- 
vidual territorial rights are here distinctly prohibited. It can not be 
pretended, this Court will not pretend to say, will not dare to say, 
that rights of territorial control and exclusion which are tiius dis- 
tinctly refused to these ministers as individuals, and against each 
other, may still be assumed by them in common against all others 
besides themselves. 

This Court will hardly say that the prohibition of the hostility 
of one dog in the manger is to be interpreted as the conceded au- 
thority for the hostility and bitterness of ten. 

And yet, if I adopt the courteous appeals of the learned counsel 
for the prosecution, I may demand, " What else do these men want ?" 

I will illustrate this principle by the facts of the present case. By 
this canon, neither Stubbs nor Boggs, according to the interpretation 
under which they claim a penalty upon the respondent in this Court, 
have any personal, local, individual, separate right whatever, to dis- 
tinct territorial jurisdiction within the corporate bounds of the city 
of New-Brunswick. 

They can not, either of them, exclude the other from officiating 
in this common field, or in any part thereof, in any of the duties or 
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offices of their personal ministry. They may both officiate — ^by 
preaching, reading prayers — when and where they please, within 
the limits of that city. 

By what law, I should be glad to know, may they acquire a legal 
right to do that, in combination, to which they have no claim in per* 
son ? By what application of this canon may they combine to ex- 
clude any other minister, from the territory which they occupy only 
by the permission of this canon, and in which this canon forbids them 
to claim any separate personal control for themselves ? 

Neither Stnbbs nor Boggs have a pretense, upon their own inter- 
pretation, to individual authority in any part of the city of New- 
Brunswick by the terms of this canon. They have the right to min- 
ister to their own congregations or parishioners whenever they please, 
and wherever these may dwell. 

Neither of them has the personal right to exclude each other, or 
any other minister of this Church, from officiating in any way within 
the corporate limits of New-Brunswick. And if either Stubbs or 
Boggs should pretend personally to forbid any other clergyman from 
officiating within the corporate bounds of that city, as on^ of them 
did attempt in this case, his prohibition would be treated with con- 
tempt. And yet the learned counsel for the prosecution has rested 
the main strength of his argument and of his examination, over and 
over again, upon this fact of prohibition by Stubbs. He has asked 
every witness whose testimony could bear upon the subject, whether 
he had ever heard of such a thing, as a man daring to preach after 
he had been prohibited by a man like Stubbs. 

What was this man Stubbs's coarse missive by his sexton to this 
respondent, forbidding him to preach in the Church of St. James, but 
an impudent pretense to an authority, which the very canon under 
which he comes here as a complainant absolutely refuses to him ? 

What difference would it make in this application of the canon 
whether there were two or twenty ministers in a town ? No single 
one can pretend to this distinct authority. And I might, with as 
much authority and right, this day, prohibit Bishop Odenheimer from 
preaching in Cooper Institute or a Methodist church in the city of 
New-York, as Stubbs could pretend to have for prohibiting the re^ 
spondent from preaching in the city of New-Brunswick. 

Should I make the attempt, my impertinence and assumption 
would be treated, and justly, with the same contempt with which the 
respondent regarded the prohibition of Stubbs. 

And yet these men, Stubbs and Boggs, claim the right — and this 
presentment is founded upon that claim — to exclude all other minis- 
ters, absolutely and without reason or explanation, by simply com- 
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billing to do in partnership, that which neither Stnbbs nor Boggs has 
the slightest pretense of authority to do alone. 

A more absurd pretense to authority was perhaps never made by 
man. By what law has this corporate right been secured* to Stubbs 
and Boggs over the whole city of New-Brunswick ? 

Not by this canon, for the very section of the canon under which 
they profess to act in this claim explicitly prohibits it. And certainly 
no other law of the Church or State can be adduced as their author- 
ity. Neither of them can exclude from a foot of the territory in 
New-Brunswick in person. No act of incorporation has given them 
this control in partnership. 

Neither of them can pretend that this Methodist church, in which 
the respondent preached, is part of his individual parish or parochial 
cure. 

The counsel for the prosecution attempted to connect the hostility 
of Boggs with a fear of the abduction of something from the power 
of his free church, if this preaching were allowed in this Methodist 
church, although the testimony is before the Court that the two edi- 
fices are near a mile apart And that pretense was too shallow to be 
more than insinuated. 

^ These men," as the learned counsel has taught me to call them, 
can gain no authority over this Methodist church in partnership, by 
any language or provision of this canon, under which they set up 
their arrogant claim before this Court. 

Judge Hoffman wisely says, "It may, perhaps, be questioned 
"whether such an address to persons of other denominations is even 
now within the canon." 

I am bold to affirm, positively, that it is not. Neither Stubbs nor 
Boggs, personally or in partnership, can justly pretend to the slight- 
est authority over this place, or right to minister within it. 

And I respectfully appeal to this Court to decide with me that this 
canon, properly interpreted according to the habitual language and 
law of the Church, gives no territorial right of control to either, or to 
both of these parties, personally or in partnership, over the corporate 
limits and land of the city of New-Brunswick. 

To fortify this position thus demonstrated, I appeal to the testimony 
of the Rev. Dr. Stubbs, and to ^he undisputed practice of them both. 

They appear before this Court claiming " the corporate bounds of 
the city of New-Brunswick" as "their parochial cure." 

They have entered their complaints against the respondent for 
preaching and reading prayers within their parochial cure, because 
he preached within the bounds of the city of New-Brunswick, al- 
though he is not alleged to have so " officiated " in either of their 
churches, or in any of the dwellings of their parishioners. 
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Now, may it please the Court, what has been the interpretation of 
this canon, under which these gentlemen have set up this preposterous 
claim, heretofore adopted by themselves ? How have their own min- 
istrations conformed to the standard of this demand ? ^ 

Have they ever claimed or exercised the right of control over 
this whole territory of the city of New-Brunswick, or held them- 
gelves responsible for performing the offices of the ministry, which 
this territory demanded, as their acknowledged parochial cure, ac- 
cording to the provisions of this canon ? 

Section 4 of this canon says : ** It shall be the duty of ministers to 
prepare young persons and others for the holy or-dinance of confir- 
mation. 

" On notice being received from the bishop of his intention to visit 
any church, the minister shall give immediate notice to his pa- 
rishioners individually, and also to the congregation, on the first 
occasion of public worship, after the receipt of said notice." 

How have Stubbs and Boggs fulfilled this duty in their parochial 
cure ? Have they given this notice to the inhabitants of the city of 
New-Brunswick individually, claimed in this complaint to be their 
parishioners ? Have they ever given this notice to the members of 
this Methodist congregation claimed as their parishioners ; or to the 
congregation thereof, claimed as a part of their parochial cure, on any 
occasion of public worship?' 

They have not the assurance to pretend it. But will they ac- 
knowledge themselves guilty of a violation of the canon and of " con- 
duct contrary to the rules of their Church and disgraceful to their 
office as ministers " in their failure to do this ? 

No. They defend themselves against this charge, and justify their' 
neglect of this command, and of their own duty under it, on the 
ground that the terms, " church, parishioners, congregation " herein 
used, are intended to describe the persons belonging to their separate 
churches and congregations — and them alone. 

And what do they in this defense, but renounce the whole claim 
on which they have founded this complaint, that the whole city of 
New-Brunswick is their parochial cure. 

I may make the same reference to every other provision of this 
canon, and it will be met in the same ^ay. 

Stubbs and Boggs have never included in their parochial reports 
to the Bishop, information concerning the whole city of New -Bruns- 
wick as their parochial cure — nor has the Bishop of New-Jersey who> 
*' will not suffer the law of the Church to be violated with impunity 
in his diocese," ever required it of them — and yet this canon re- 
quires it. 

Stubbs and Boggs have never kept a registerof all baptisms, con- 
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firmations, communicants, marriages, and funerals in the city of New- 
Brunswick, claimed as their parochial cure. They have never exten- 
ded such a register beyond the actual households and members of 
4heir own congregations as the proper subjects thereof, according to 
this canon. 

Stubbs and Boggs have never made out or continued a list of all 
the families and aduH persons in the city of New-Brunswick, claimed 
as their parish, as required by this canon. So Dr. Stubbs has so- 
lemnly testified before this Court, and by his own testimony and 
confession here, is as guilty of violating the express provisions of this 
canon as this respondent, whom he personally and bitterly seeks to 
destroy on this very account 

Had not this Court so graciously interposed for the protection of 
this *^ man " Stubbs — ^as the learned counsel has taught me to call 
him — and by its own arbitrary ruling shut out the questions which he 
ought to have been compelled to answer, he would have been found 
as guilty under every provision of this canon as he has sought to 
make the respondent. 

Now, may it please the Court, by what justice or right, shall these 
men, Stubbs and Boggs, shelter themselves from all charges of guilt 
for violations of this canon, under the very interpretation of the 
canon which they renounce and refuse when it is brought into appli- 
cation to the respondent ? 

Shall they be permitted to come into this Court and plead — ^when 
this same canon requires particular duties from them, and imposes 
particular responsibilities upon them, in their parishes and parochial 
cures, that they have no territorial responsibility ; that their parish- 
es and parochial cures are the members of the Protestant Episcopal 
Church, and the congregations of such committed to their charge, 
and ask and receive the justification of this Court ? 

And when they wish to invoke the same canon for their protection 
against imagined intrusion, and to exclude some other minister whom 
they dislike from officiating in the city of New-Brunswick, shall 
they be allowed to shift their whole ground, and claim the whole 
territory of the city of New-Brunswick, as the limits of their parish 
and parochial cure ? 

I sincerely hope that no Court in this honored diocese will be 
found partial enough, and blind enough, to allow such profane jug- 
gling with truth, with solemn rights and obligations, to gratify the 
spirit of envious hostility and unseemly arrogance so vividly appar- 
•ent in this whole proceeding. 

The whole history and testimony of Stubbs and Boggs, the com- 
plainants here, annihilate the rectitude and authority of the claim 
which they pretend, and that which the learned counsel has been 
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pleased to call ^Mgnorance, the densest ignorance," as characterizing 
his view of the defense, must be deemed to have spread its shadow 
over this Court, and all who are or shall be concerned in this prose- 
cution, if this absurd, unfounded, and wicked claim can be allowed, 
merely to disgrace and destroy a clergyman whom Stubbs aBd 
Boggs choose to oppose and revile. 

I wish further to show this reverend Court the impossibility of 
any other practicable interpretation of the canon now under conside- 
ration, than the one which I have given. 

The language of the canon is, " No minister belonging to this 
Church shall officiate either by preaching, reading prayers, or other- 
wise, in the parish, or within the parochial cure of any other clergy- 
man, unless he have received express permission for that purpose from 
the minister of the parish or cure, if there be but one in the village, 
town, or city, or if there be two or more churches or congregations, 
the assent of a majority of such ministers shall be necessary." 

The complainants in this case aver that " the corporate bounds of 
the city of New-Brunswick " are their parochial cure in common ; 
and the presentment before you, which is founded upon this com- 
plaint, charges the respondent with violating this canon, by so offi- 
ciating within " the corporate bounds of the city of New-Brunswick, 
without the united or separate consent of these complainants." 

We have, then, an actual case presented of the operation of this 
canon, under the interpretation of parochial rights and powers de- 
manded by the complainants, and we may proceed in our examination 
of the operation of this principle of interpretation, in the field which 
they have presented to us as so harmonious and perfect in the city of 
New-Brunswick. 

There are two churches and congregations, and two ministers hav- 
ing parochial cures in that city ; and these two . claim a common and 
undivided possession of the whole territory of that city. 

To authorize any other minister to "officiate" in that city, ac- 
cording to their interpretation, " either by preaching, reading pray- 
ers, or otherwise," there must be demanded " express permission for 
that purpose," by "the assent of a majority" of these two— -that is, 
from both of them combined. 

According to their view, therefore, the canon forbids any minister 
to preach in that city without the consent of them both ; that is, no 
minister can preach for Stubbs unless he has received exprdfes permis- 
sion for that purpose from Boggs, or preach for Boggs without ex- 
press permission received from Stubbs, or preach anywhere in the 
city of New-Brunswick without express permission received from 
both. 

Upon this interpretation, therefore, each of these ministers is 
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made entirely dependent on the will of the other, for the privilege of 
asking or having any minister to preach for him in his own church, 
or to perform any official duty for him in his own congregation. 

Dr. Stubbs^s testimony in reference to this point, in his cross- 
examination, will hardly be forgotten ; if there had been any escape 
from the force of it, by his own squirming, or by the dexterous help 
of his counsel, he must have found it ; but he sought in vain. 

Now, it will not meet the case to say that such a minister has re- 
ceived the express permission of either Stubbs or Boggs. He must, 
by the canon, have the express permission for that purpose of a ma- 
jority of the ministers so resident. 

It will not meet the case to say that the silent assent of Stubbs or 
Boggs, in declining a positive refusal of permission, may be construed 
into an express assent. This may be readily conceded to be the 
usage, but the counsel for this prosecution has scouted the argument 
to be derived fr.om usage. 

It must be remembered that it is neither Stubbs nor Boggs who 
is to be presented, tried, and punished, under the charge of violating 
the canon in such a case, but the luckless minister who may happen 
to be the unwitting victim between them both. 

Some unsuspecting minister passing a few days with a friend in 
their neighborhood may happen to be caught in their wrath, and 
whichsoever of them may thrust him in between the upper and nether 
mill-stone of their possible discordance and dispute, he is equally sure 
of being ground and crushed, if either Stubbs or Boggs choose to in- 
form against him ; or if the Bishop of New-Jersey finds some other 
source of information, equally reliable, and chooses of his own motion 
to proceed against him for " conduct contrary to the rules of this 
Church and disgraceful to his office," because he has preached for 
Stubbs without the express permission of Boggs, or preached for 
Boggs without the express permission of Stubbs, or preached within 
the corporate bounds of the city of New-Brunswick, without the ex- 
press permission of both. 

May it please this reverend Court, conduct more disgraceful than 
the whole of this possible assumption, can hardly be imagined. Can 
any interpretation of the canon stand as just and reasonable law for 
this Church, which is to authorize such an exhibition, and such rela- 
tions as these ? 

And jht this is an essential, an inevitable result, of that which I 
have called a territorial interpretation of a parish and parochial cure 
in this canon. 

Stubbs and Boggs may walk up and down the streets of New- 
Brunswick, like a lordly pair, and " beat the bounds of their mighty 
parish " with all the assumed majesty of the London charity-boys, 
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exclaiming in unison, " No man shall preach or read prayers, or offi- 
ciate otherwise, within the corporate bounds of the city of New- 
Brunswick, without our express permission first received." 

And the Bishop of New-Jersey and the senior-warden of Christ 
church, New-Brunswick, as named in. this case, may stand upon some 
Deighboring Ebal and Gerizim, in opposite harmony and '^ concord 
among brethren," and chant the loud Amejs^. 

And Stubbs may turn to Boggs, and Boggs to Stubbs, and say 
responsively to each other, "And no man shall preach or rea^ prayers 
for thee without my permission ;" and the same solemn and authori- 
tative response must come from Ebal and Gerizim, Amen. And upon 
their interpretation of the canon they must be sustained; and the 
learned counsel for this prosecutioji would be obliged to call it " igno- 
rance, the densest ignorance," to refuse them, if the high and honored 
authority of this great diocese should refuse them such support. 

But the difficulties of poor Stubbs and Boggs have not ended 
here. The city of New-Brunswick remains " deemed," by the law 
of the Church, " the cure " of both. They have, therefore, common 
arid equal rights in all this territory, and in every part thereof. 
Whatsoever is within the corporate bounds of the city of New- 
Brunswick belongs to them in common, and by an equal title. 

What, then, will you do with this prohibition of officiating in the 
parish, or within the cure of another clergyman, without his per- 
mission, in reference to such ministers, upon this territorial principle ? 
Neither of them has the right of prohibition against the other. 

Every part of the common territory is the cure of each. It is 
expressly declared, " It shall so be deemed." And Stubbs may insist 
upon preaching in the church of Boggs, and Boggs h^s no power to 
exclude him ; and Boggs may choose to officiate in every household 
of the church of Stubbs, and Stubbs can not forbid him. They may 
appeal to their bishop, and he must sustain them both. 

Stubbs has no more canonical right in his own church than 
Boggs has; and .Boggs may claim an equal right over all the families 
in Stubbs's parish, and Stubbs is without a remedy. 

They have an equal, undivided, unchallengeable right, in every 
part of. the territory of their common cure, "the corporate bounds 
of the city of New-Brunswick." 

And, quarrel as they may, there is no provision in this canon 
which can shut them out from what, in these premises, they choose 
to do, upon this territorial interpretation of the canon, even though 
their flaming combination, like Samson's foxes, set the whole Church 
on fire 

I humbly ask this reverend Court, and the authority which they 
represent, has the Protestant Episcopal Church intended to prepare 
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the way for such an exhibition tinder its authority? Can that be a 
rightful interpretation of its law which allows and authorizes it ? 

From all the difficulties thus recited, the personal interpretation 
of the canon rescues us. 

It fixes the territorial boundaries of a parish as the %eld of its 
occupation. It protects the churches, congregations, parishioners, 
and ministers therein from all intrusion and interference in their 
actual occupation. It gives to every man his own cure, and it pro- 
tects him in its enjoyment. It is susceptible of no one of the diffi- 
culties which have been presented. It is the precise fulfillment of 
the whole language of the Church upon this subject. And it is, 
beyond all rational dispute, the authorized, and the only just inter- 
pretation of this canon. 

May it please the Court, the difficulties which I have here pre- 
sented are by no means diminished as the size of the city included 
in the canon is enlarged. 

The canon demands an " express permission to be received, before 
any minister belonging to this Church shall officiate, by preaching, 
reading prayers, or otherwise, in the parish, or within the parochial 
cure of another clergyman, from the minister of that parish, and, if 
there be two or more churches or congregations within any city, the 
assent of a majority of such ministers shall be necessary." 

This provision, under the territorial interpretation assumed by 
Stubbs and Boggs, is just as applicable to the sixty churches of 
New-York as to the two in New-Brunswick. 

By the canon, thus interpreted, the city of New-York is to be 
deemed the parish, the parochial cure of the ministers having charge 
of the churches and congregations within its corporate bounds. 

No non-resident minister, therefore, can lawfully officiate in any 
way, in the city of New-York, on any single occasion, in any church 
or congregation within the corporate bounds of this city, without 
the express permission for that purpose received from a majority of 
the ministers having parishes or parochial cures therein. 

That this prohibition is, and always has been practically disre- 
garded by all, though sustained by universal, unexcepted usage, it is 
declared, does not annul the authority or destroy the latent power 
of the law; still less does it eradicate or modify the possible hostility 
or vindictive spirit of individuals who may choose to shelter their 
malice under its assumed authority. 

I am sorry to be compelled to say, that the present case completely 
illustrates the certainty of this fact The offense alleged against the 
respondent h^re, has been the known, acknowledged, unquestioned, 
habitual practice of hundreds of the ministers of this Church, in all 
its details. In its principle, and, in some degree, it has been equally 
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the habit of the whole ministry of this Church, from the beginning 
of its history. It has been repeatedly the act of ministers of this 
Church, in the city of New-Brunswick. 

It is safe to say, that there never was an instance, in which an 
express permission has been asked, by any individual minister, from 
a majority of the ministers in the city of New- York, before officiat- 
ing, by preaching, or reading prayers, or otherwise, in any one of 
the churches or congregations of this city. 

Why Stubbs and Boggs have selected this instance to inaugurate 
the first exception, and to try what they might do to destroy one 
brother, and to stab another through him, may easily be accounted 
for, without conceding excessive tenacity for the honor of the law. 

Nothing can be more true than the assertion of my learned asso- 
ciate : " What the younger Tyng has done, the same has the elder 
Tyng done before him." 

When that elder Tyng was but a youth in the ministry, he was 
on a similar visit to friends in the city of Charleston, S. C. He was 
invited to preach every evening in a week, in the Charleston The- 
atre. He consented, perhaps, as* the learned counsel for the prosecu- 
tion would say, " because he was fond of excited preaching, and vain 
of his preaching talents." God must judge. 

But he consented. Some respectable clergymen — men^ as the 
learned counsel calls them, like Stubbs <end Boggs — went imme- 
diately to the venerable Bishop Bowen, and reported the matter, as, 
in the language of these men, likely to do great injury to the Church. 
That venerable man invited the youthftil minister to an interview,- 
and to the hospitality of his table, and, after hearing the whole 
statement, said, "God forbid that I should put a straw in your 
way." And the young minister preached his week, and went his 
way; and one of the most important churches in Charleston was, 
in a degree, the fruit of this labor. 

But different bishops from the class of Bowen — ^though he, too, 
was a High Churchman — ^have risen since. Well would it have been 
for the Bishop of New-Jersey, if the contact of a mitre transmitted 
had transferred with it the wisdom which became it In those days 
we preached the Gospel freely, no man, with authority, forbidding. 

But, upon the principle of interpretation and government con- 
tended for in the institution of this trial, the Bishop of New- York 
may be immediately, and as justly, called upon to present, in formal 
notice to the Bishop of Pennsylvania, perhaps, some minister of that 
diocese who has presumed to officiate, by preaching, or reading 
prayers, or otherwise, in the city of New- York, without the express 
assent, previously received, of a majority of the ministers having 
churches in this city. 
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He may demand his trial as thus charged with *^ conduct, con- 
trary to the rules of this Church, and disgraceful to his office." He 
will demand it under the alternative of its refusal, of his own trial 
and punishment of this clergyman within three months. 

And according to the precedent sought to be established in this 
case, the Bishop of Pennsylvania is bound to have that clergyman 
at once openly tried for this offense — nay, he can protect him from 
the possible oppression of New-York, only by trying him in Pennsyl- 
vania. 

This clergyman, whoever he may be, however eminent, exemplary, 
and useful, may be sent home ffom the city of New-York, where he 
has dared to preach his Master's Gospel without the assent of a ma- 
jority of the ministers in this city, previously received, though thou- 
sands of the ministers of this Church have done the same thing be- 
fore ; though it has been the habitual practice of all the ministers of 
the Church from the beginning of its history ; publicly branded in the 
newspapers as a man, reckless of the sacred vows of his ordination, 
regardless of the solemnity of an oath, and rebellious to the just laws 
of the Church. 

He may be thus openly insulted and degraded, before he is tried, 
by the constrained action of the Bishop of New- York, under the 
instigation of some "Church Union," a power behind the throne 
higher than the throne ; a* combination of certain ministers and lay- 
men, who, from mere personal hostility, have combined to persecute 
and " crush^^ him. That is the word they use now. It is of no con- 
sequence that such an interpretation was never heard of before. 

It is of no consequence, that under such an interpretation if as- 
sumed, the law has been dormant and inoperative. 

It is of no consequence that two thousand ministers of the Church 
are at the same moment equally chargeable with the same offense. 

It is of no consequence that the whole usage of the Church, nemine 
contradicente, has sustained it in all parts, and by all persons in the 
land. 

All this'a Court may rule out, " scratch out," if you please, as hav- 
ing no bearing and no truth in the interpretation of a canon. 

If there be envy, hatred, malice, enough to instigate the prosecu- 
tion, there will be energy enough to discard all argument and all pre- 
cedent, for the gratification of the purpose and the parties in the par- 
ticular case selected. 

And the man offending, though as young as the first martyr, or 
such an one as Paul the aged, must be sacrificed, that the Sanhedrim 
of the Pharisees, and Diana of the Ephesians may live. 

Gentlemen, I boldly ask, were the canons of the Protestant Epis- 
copal Church prepared to legalize and justify oppression like this? 
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And will any court or bishop acknowledge themselves, prejudiced, 
powerless, unprincipled enough to carry it out ? 

There is no alternative, if the principle of territorial interpreta- 
tion of this canon, for which these men Stubbs and Boggs contend, is 
to be established as the law of this Church. 

And the number, the times, and the persons involved in the pro- 
secutions to be thus inaugurated and pursued, can only be deter- 
mined by the number of Stubbses and Boggses that may be found in 
the Church, and the number of bishops willing to help them, or too 
feeble to forbid them in their nefarious attempts. 

If such is to be the administration of law in the Protestant Epis- 
copal Church in the United States, its glory has departed, its peace 
has gone forever, and its existence in a land of freedom ought soon 
to follow them. 

I humbly trust that we have not arrived at an age so dark and low 
as this, notwithstanding the dense ignorance covering those who can 
not see in the view of the learned counsel for the prosecution, that the 
Gospel of Jesus teaches prayers for the dead, or the " mysterious- 
ness of the healing power in the garments of the Saviour, transmitted 
some sens^to the garments of His church." 

I trust that this respected Court will not allow itself, on this first 
trial of this great question in the whole history of our Church in the 
United States, to sink in such an abyss of confusion, its own honor, 
its own integrity, its own future usefulness and respectability, per- 
sonal and collective, together with the reputation and prosperity of 
the Church whom they represent. 

But we have by no means exhausted the difficulties of this territo- 
rial interpretation. The practical application of this interpretation to 
cities and towns in which there are several churches, has been shown 
to be so encompassed with difficulties, and will inevitably contend 
with so much power in opposition, that probably it may rarely be 
attempted in such populous scenes. 

But the provision is said to be for the protection of smaller parish- 
es in the country, from an intrusion and interference which a less 
commanding personal ministry may more reasonably dread. 

It would be a poor principle of government, indeed, that laws are 
only to be executed where there is no resistance or difficulty to be 
feared in their execution — a cobweb in which little flies may be 
caught while stronger ones break through. 

But I apprehend this territorial interpretation will meet with even 
more difficulty in its application to rural than to city parishes. The 
inhabitants of rural parishes have far less opportunity to enjoy a 
variety of pulpit instruction, and habitually value it more highly 
than the residents of cities. To allow a minister at his own will to 
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spread his autooraoy over a whole village, town, township, or borough, 
and to declare that no one shall preach in it without his consent, 
however inferior or unprepared he may be, is beyond all question an 
assumption which the people of this country are but little ready to 
allow. It is the experience of men that the less able one is in ac- 
tual personal attainments, the more assuming he may often be in the 
arrogance of his official claims. Exclusive demands are more likely 
^ to be met with in feeble minds, than in well instructed and enlight- 
ened ones. There will always be found the Stubbses and Boggses, in 
the Church, who imagine, like Simeon Stylites, that true personal 
greatness and renown is to be imparted by the height of the pillar to 
which they may climb. These are the men who value their own 
imagined rights far higher than the reputations of their brethren, and 
the pride of their own assumptions beyond the peace of the Church. 
But the inhabitants of rural parishes are often the most intelligent 
and educated of the members of the Church, and are always the lea^t 
likely to submit calmly to mere pretensions to authority. 

The burden upon public sentiment, and the dishonor of the Church 
in the urging of such claims, become even more apparent and intole- 
rable in proportion to the inferiority of the instrument i^ho inflicts 
the evil, and the greater comparative local importance of the event 
The difficulty of intrusting this territorial power to the possible nar- 
row and undisceming minds of young and rural ministers, and of 
suffering the whole harmony of the Church to be sacrificed to the 
petty pride or peevishness of some individual, obscure and irresponsi- 
ble, is a far greater evil, in the very proportion to the narrowness of 
the interest involved, and the unnecessary aspect of its endurance. 

But this is by no means the only or the chief consideration in the 
connection of this claim with rural parishes. 

In the present habits of society, our city churches are, to a large 
degree, emptied of their occupants in the months of summer. 

Multitudes of city families are dwelling in rural homes, or sojourn- 
ing in public rural scenes. These are for months under a different 
ministry from the pastors of their city homes. What then ? Have 
they changed their actual pastoral relations ? They can belong but 
to one church. In that, their " church-membership," in the language 
of the canon, is registered. Of that they are the permanent, abiding 
members, till this register is changed at their request But this 
annual migration is so numerous and so extensive, that a city pastor 
may find a hundred or more of the families belonging to his charge 
in half as many country parishes, more or less remote. Are they not 
still his parishioners, and within his parochial cure ? Has he not the 
indisputable right to follow them and minister to them, whithersoever 
they shall go ? Or is he liable to presentment and trial, at the will 
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or whim of some rural minister, who may possibly attain renown or 
gratify hostility by prohibiting and insulting him ? 

This is a most important question indeed. It simply asks whether 
appointed pastors shall be violently separated from ministering to 
their own parishioners, according to their duty, the will of God, and 
the order of the Church, by the unreasonable and headstrong will of 
some other man. It is a monstrous pretension, indeed, that a tempo- 
rary dwelling in a country parish, for health or social recreation, 
may thus imprison, involuntarily, a member of this Church, under the 
oppressive and impertinent power of some minister entirely unwel- 
come and disagreeable. And this member of the Church must sicken 
and die alone, because refusing to receive a strange ministration, and 
having the desired ministration of a pastor, known, chosen, and be- 
loved, absolutely shut out from his appointed and desired duty by 
the arbitrary and uncontrollable will of hostile and unreasonable men. 
Yet this possible oppression arises immediately from the territorial 
interpretation of this canon ; and it demonstrates it to be a principle 
as opposed to reason and to Christian propriety, as it is to the autho- 
ritative interpretation of the law by the law itself. 

Its establishment as law will not be allowed, and could not be 
enforced. No human power but that of overwhelming force could 
be adequate to prevent a faithful pastor from following his sick and 
dying parishioners wherever they might be, and whoever might for- 
bid. And this review of the violent and unreasonable operation of 
this assumed principle of interpretation shows that it could never 
have been designed in the calm wisdom of tlie Church, as the law which 
should govern and direct its ministers and members, in the great in- 
terests of the Gospel and the souls of men. 

No number of presentments, trials, or penalties could make a 
principle so palpably unreasonable and unjust, a law upon the con- 
sciences of intelligent and God-fearing men, or acceptable to a Chris- 
tian and Protestant church. The interpretation of the law as- 
sumed in this presentment, has been superficially taken as the law of 
the Church, because the actual meaning and bearings of .this law, 
have not been carefully investigated, or the just application of its 
principles understood. For the first time in the history of the Pro- 
testant Episcopal Church in the United States, have the questions 
created under this careless interpretation been forced to a public trial. 

This reverend Court has the honor of being the first tribunal crea- 
ted for the adjudication of the reach and application of this canon. 

I hope their intelligence, fidelity, and impartiality may yet be com- 
pletely vindicated, and their own reputation honored by the wisdom 
and justice of the decision which they shall make. But I well know, 
and I do not for a moment forget, that in a free and ordered church,, 
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and in a free and intelligent nation, there is beyond, and ever above 
them, a tribunal of public Bentiment, which must examine their deci- 
sion, and which will rarely err in the final vindication of its own ac- 
curacy and authority. 

May it please the Court, if I have succeeded in transferring my own 
convictions to the minds of others, in my previous argument, I shall 
need to occupy but little time in that which remains. 

I claim, with great respect, to have demonstrated that preaching 
the Gospel and reading the prayers of the Church are not such an 
offense, as can, in any sense or under any circumstances, be entitled 
a misdemeanor^ or '^ conduct disgraceful to the office of the minis- 
try," and therefore are not such an offense as can, under any common 
circumstances, or any that have been alleged in this trial, be brought 
under the provided action of canon 3, section 1, title 2, of the canons 
of the General Convention ; and that, therefore, the " notice'' from 
the Bishop of New-Jersey had no legal status with the authorities of 
this diocese, and should have been rejected as inapplicable on that 
ground. * 

I claim to have demonstrated that, even if this canon could have 
been adduced in a just application to the offense charged upon the 
respondent, the failure of the Bishop of New-Jersey to comply with 
the prescribed language of the canon, and his mutilating its expres- 
sions to meet this case, made his ^* notice" an uncanonical and false 
one, which should have been rejected by the ecclesiastical authority 
of the Diocese of New- York, upon the basis of this inconformity to 
the express provisions of the canon. 

I claim to have demonstrated that the terms *' parish, parochial 
cure, and congregation," employed in canon 12, section 6, title I, under 
which section and canon the charges of this presentment have been 
brought against the respondent, have not received in the habitual Ian 
gnage of the Church a territorial, but a personal interpretation, and 
can not, therefore, be applied to the present case. 

That a territorial interpretation is not consistent with the language 
of the caQon itself, while a personal interpretation is entirely so. 

That a territorial interpretation is entirely inconsistent with the 
whole practice and usage of this Church. 

That a territorial interpretation interposes difficulties and impedi- 
ments, which make it impossible t|iat the canon should be so interpret- 
ed, or if so interpreted, shall ever be obeyed in the practical ministry 
of the clergy of the Church. 

That the complainants in this case had no authority over the ter- 
ritory or place in which the respondent is said to have officiated ; and 
therefore had no legal right to prohibit such officiating, or to claim 
the legal obligation of the renpondent, to ask their express permis- 
sion for such officiating. 
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That therefore, the respondent has committed no offense against 
the canon, in the officiating which has been charged upon him as his 
offense in this presentment ; and is entitled to his discharge, upon the 
failure of all proof that, in the language of the canon, he did '* offi- 
ciate by preaching and reading prayers in the parish, or within the 
parochial cure of the Rev. Alfred Stubbs, D.D., and the Rev. Edward 
B. Boggs, D.D., without their express permission previously received 
for that purpose." 

Having accomplished this argument, I feel that I need say little 
more, and yet I proposed to consider also the meaning of the term 
^^officiate '* in the canon which has been made the basis of this charge. 
I am unable to allow that such occupations or services as have been 
charged upon the respondent are really '* officiating " as described in 
the language of this canon. 

May it please the Court, having definitely settled that the parish 
of a clergyman is the public edifices of his church or congregations, 
and the dwellings of his parishioners wherever they may abide, I 
have submitted to the Court that it is the prohibition of an intrusion 
or interference among the actual people or congregation under his 
appointed charge which the clergyman desires, and which the Church 
secures to him. It is the personal alienation of them, the people, that 
he has reason to fear and desires to prevent And it is against such 
interference that the Church in this canon designs to protect him. 

The counsel for the prosecution has answered to this interpreta- 
tion that the power of the civil law protects him in his church edifice, 
and that, therefore, the authority of the Church need not be, and is 
not, exercised over that. This assertion seemed to me, with great 
."^espect, but one of the shifts to which this learned counsel has been 
driven, in the consciousness that he really had no case, and could not 
maintain the prosecution in a straightforward and upright way. 

Has this Church indeed no authority over church buildings because 
the civil law protects them ? The canons of the Church are not de- 
signed to protect material interests, and can not be brought into that 
dominion. We are to " render unto CsBsar the things which be Caesar's ; 
and unto God the things which are God's." 

The Church may forbid, and has forbidden all clergymen of this 
Church from officiating in the churches or among the families of the 
congregations of other clergymen without their consent or permission. 
And it is a most valuable and impoilant law — no clergyman of this 
Church can desire to break it — no clergyman can be permitted to 
break it. It is for the interest and comfort of every clergyman to 
maintain it. The peace and harmony, the prosperity and success of 
the Church depend upon its maintenance. 

The undisturbed and protected unity of a pastor and his congre- 
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gation is of inestimable importance. It is of universal importance. 
To secure and maintain it is no High Church or Low Church scheme. 

But it can not be maintained upon a territorial interpretation of 
a parish. The erecting of the wall of China around a parish might 
have answered in the barbarous warfare of the earlier earth, but 
would be a poor guardianship of the moral influences and relations 
of the land and the day in which we live. 

What the Church would prevent, and means to prevent, is per- 
sonal undermining influence among a people. And if the complain- 
ants in this case could succeed in controlling the whole landed terri- 
tory of New-Brunswick, they can not thus shut out the influence they 
have to dread. 

Another clergyman may still fix his abode in New-Brunswick, 
and succed in a moral separation of the whole congregation of Christ 
Church from Dr. Stubbs, perhaps not even Mr. Hoflman the senior 
warden excepted. 

The law of the Church forbids the clergy to do this ; and because 
it can not reach the private influence and homes of every family, it lays 
its hand upon the conscience of the clergy, in all the language of pro^ 
hibition which it could devise, to prevent this influence for evil ; not 
proscribing earthly territory, which would be absurd and ineffectual, 
but proscribing that higher moral and intellectual territory, which is 
mapped out in the minds and associations of the congregation com- 
mitted to a minister's charge, whether assembled in the church which 
is their place of central meeting, or dwelling separately in their own 
abodes. 

And to the canon, in this relation, every upright and pure-minded 
clergyman of the Church will scrupulously conform. And the counsel 
for the prosecution did himself honor when he said that, worshipping 
in a church under a Low Church minister in his summer country resi- 
dence, nothing could induce him to attempt or encourage an inter- 
ference with his ministry. 

I am thankful to second his assertion, that, reversing the relations 
precisely, such has been my conscientious and scrupulous practice in 
my summer country home. 

Every clergyman of the Church is to be protected in the peaceful 
discharge of his own duties in his own congregation, according to his 
conscience and their wish. And therefore it is that I feel myself un- 
able to unite in the uncanonical complaints and attempts to restrain, 
by force of authority, some extreme interpretations of Church right 
and observance in another conspicuous instance, which have been 
several times referred to in this cause in the arguments of both sides. 

If I have a passion, it is for liberty, religious liberty, freedom of 
the spirit, and freedom of action. " Where the spirit of the Lord is. 
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there is liberty." I care comparatively little for an enforced unity. 
I can say, with the learned counsel, that " my heart throbs for unity 
upon the creed of Nice." But I can say, with more intense feeling, 
my heart throbs with desire to " proclaim liberty through all the land 
to all the inhabitants thereof," ^^ in the unity of the Spirit, and the 
bond of peace." 

And if my learned friend can find it in his heart to forgive my 
beloved and revered friend Dr. Muhlenberg for all the freedoms which 
be claimed in his testimony, I should hope he would not so corrugate 
the elastic power of his charity as to refuse to ask that " the record- 
ing angel might drop his tear " also upon us all. 

In the interpretation which I have given to the canon defining 
** parish and parochial cure," I am far from being alone. The learned 
Dr. Seabury, in a report from a committee on this subject, of this 
very canon and section, to the New- York Convention of 1862, says : 

" In our country, where the Church is dissevered from the State, 
and her presbyters are, for the most part, united to the people by per- 
manent ties, which are formed with the consent of the bishops and 
with which the bishops do not pretend to interfere, it should be no 
matter of surprise that the word parish is used in a different sense. 
It d.oes not mean, we suppose, either a territorial district or the peo- 
ple, be they churchmen or not, comprised in that district. Neither 
does it mean an association, incorporated or otherwise, which has not 
the right to put itself permanently under the charge of a clergyman 
of its own choice, but is dependent for ministerial services on the 
immediate direction of the bishop. In the canon under considera- 
tion, the word pariah^ as it seems to your committee, is not used in 
either of these senses, but is used to denote an association of persons, 
who are under the spiritual charge of a clergyman, set over them 
with their own consent, within a compass of indefinite limits, and 
who are accustomed to receive his public ministrations in a particular 
church. The government of this association, or of the persons com- 
posing it, agreeably to Scripture and the canons of the Church, is 
the charge or cure of the parochial clergyman, a charge extending 
over an indefinite number of persons, residing at greater or less dis- 
tance from one another and from the spot where they are accustomed 
to meet for public worship." ... 

And again : ** It appears, we think, that a pariah or parochial cure, 
in the intention of the canon, was not a district nor a charge bound- 
ed by local limits, but a spiritual charge over persons accustomed, 
indeed, to assemble in one or more buildings, but yet scattered over 
an indefinite space." 

And further : " We may admit, also, that the place which was the 
sphere of the clergyman's operations was in a vague and improper 
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sense regarded as his parish. Bat we see no proof that the canon 
intended a p&rish, in the proper sense of the word, to be an associa- 
tion of persons, under the charge of a clergyman, within a definite 
and not an indefinite compass." 

To the same convention Judge Hoffman presented another report, 
on the same canon, in which he says : *' Wheresoever, locally speak- 
ing, a member of a congregation resides, he is within the parochial 
cure of his own minister. The latter does not trespass upon the 
rights of another if he ministers to him within the fixed territorial 
limits of another's parish ; and such other necessarily becomes ex- 
cluded from such ministrations without the assent of the former." 

This is language from these two eminent writers, of great authori- 
ty ; and I confess myself startled with some degree of amazement 
w^en the learned counsel for the prosecution, ^ho is a legal member 
of the standing committee of this diocese, expressed his surprise at 
my stating such principles on my personal examination in this trial, 
when they were supported by such authority. 

May it please the Court, when I have, in my own investigations, 
, arrived at principles of ecclesiastical law which are so strongly sup- 
ported by writers of such learning and wisdom in Church law as the 
Rev. Samuel Seabury, D.D., and the Hon. Murray Hoffman, my mind 
settles down in the conclusion with great quietness that whoever op- 
poses me I must be right. I therefore assume, as demonstrated be- 
yond any rational dispute, that, in using the terms '^ parish" and 
*' parochial cure," the Church and the canon mean '* a collection of 
living persons, and not an extent of earthly territory," And this 
conclusion indisputably involves the absolute innocence of the re- 
spondent of all offenso against this canon under the charges of this 
presentment. 

Within this parish or parochial cure, thus described, it is declared 
*^ no minister shall ' officiate' unless he has received express permis- 
sion for that purpose from the minister whose cure may be the one 
herein involved." 

But what is the meaning of '^ officiate" ? ^* No minister belong- 
ing to this Church shall 'officiate.' " I answer, to officiate is to per- 
form regular official services, to exercise the duties of an officer. 
Webster says, '^ To act as an officer in his office, to transact the ap- 
propriate business of an office or public trust, to perform the appro- 
priate official duties of another." 

These definitions may be easily illustrated and applied. To *' offi- 
ciate" as a commander in an army, or as the captain of a ship, or as 
a judge upon the bench, is to undertake and discharge the duties ap- 
propriate to such an official post. To '' officiate" as a minister of the 
Protestant Episcopal Church is to undertake and perform the pre- 
scribed and regular duties of that office and station. 
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The same oanon— canon 12, title 1, section 2 — says, '*No minister 
shall officiate as the rector or minister of any parish or*congregation 
until he shall have received a certificate," in this section particularly 
described. To ^' officiate" is here, in its defined nse, to undertake and 
perform the appointed official duties of the rector or minister of a 
parish. ' 

Section 6 : " If any minister of the Church neglect to perform the 
regtUar services in his congregation^ and refuse his consent to any 
other minister of the Church to officiate Vithin his cure." 

To officiate here is '* to perform the regular services of the con- 
gregation." 

The term is employed alsip to describe an occasional, perhaps a 
single, instance of such a ministering. 

Canon 11, title 1, section 1 : "'No person shall be permitted to 
officiate in any congregation of this Church without first producing 
the evidence of his being a minister thereof to the minister." 

Thi8 may. perhaps, describe an occasional service, but it is in the 
same regular line of interpretation. It is undertaking to discharge 
the official duties of a minister of this Church. 

Section 2, of the same canon : *' No minister shall ' officiate* tran- 
siently in a vacant parish, or in one the rector or minister of which 
is sick or absent, unless the wardens or vestry are satisfied he is at 
the time a minister in good and regular standing." 

I need not produce other instances of the employment of the 
term. These are enough to show the habitual ipeaning intended to 
be attached to the word in its legal use. It is the undertaking to 
discharge any of the appointed official duties of a minister of the 
Protestant Episcopal Church. 

The same meaning indubitably appertains to the word in the sec- 
tion of the canon under consideration : '^ No minister belonging to 
this Church shall officiate by preaching, reading prayer, or other- 
wise," etc. 

The word " otherwise" is doubtless intended to include all other 
really official duties besides preaching and reading prayers, such as. 
marriage, baptism, funerals, official visitation of the sick. But they 
are all to be '* official duties or services" in the language and descrip- 
tion of our law. They are duties directly official or professional, as: 
they may be called ; an undertaking of such services as are pre- 
scribed by this Church in any of its laws as the official duties of the^ 
ministry of the Protestant Episcopal Church. 

Such duties shall not be undertaken or assumed in any church or 
other public edifice belonging to a congregation of this Church, or m 
the dwellings of any of the parishioners of any such church, '4n the^ 
parish or within the parochial cure of another clergyman by any 
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minister of this Churoh, unless he haye received express permission 
for that purpose from the minister of the parish," if there is but one, 
or the assent of a majority, if there be more than one. 

With the impossibility and absurdity of the last provision in 
practical use I am not concerned. This is the law. But this has no de- 
fined territorial application. It refers to persons, and to persons alone 
among whom the officiating is assumed. No man probably is so in- 
sane and ridiculous as to affirm that no minister of this Church is 
permitted by this canon to read prayers or a sermon aloud to a single 
person in his own chamber in New-Brunswick without the permis- 
sion of these men, Stubbs and Boggs. 

It is only when the preaching and reading are assumed and per- 
formed as ^n express official function of the minister of the Protestant 
Episcopal Church that they are prohibited, and that only when as- 
sumed among a people described as '* a parish or a parochial cure of 
another clergyman." 

The manifest purpose of the prohibition is to protect and preserve 
the peacefal and edifying discharge of the local ministry, and the 
peace and unity of the parish referred to. 

The object of such "officiating" without the permission of the 
minister of the parish is presumed to be the creation of a division 
among the people, the unsettling of a parish, the attempt to separate 
a portion for another congregation. Official services for such pur- 
pose in any parish or church without permission are justly prohibited. 

This is the act here forbidden by this canon, and a minister 
charged with violating this canon must be proved to have undertaken 
and assumed such official services and duties. 

This has been the unquestionable and habitual interpretation of 
this canon in the whole usage of this Protestant Episcopal Church. 

In the case which has been before us here, the clergyman accused 
should have been proved to have undertaken and assumed such offi- 
cial servicer in the parishes and parochial cures of these complainants, 
:8tubbs and Boggs. 

But, may it please the Court, not an attempt has been made to 
produce such testimony in this Court. 

The fact alleged and proved as the actual offense of the respondent 
is, that he preached and read prayers on the 14th day of July, 1867, 
in a Methodist congregation or " society," and in a Methodist church 
or " meeting-house," in the city of New-Brunswick. 

And, indeed, great stress was laid by the counsel for the prosecu- 
tion, in the evidence produced that he did so read " prayers," that is, 
the regular morning and evening prayers of the Protestant Episcopal 
Ohurch, upon the fact stated by three witnesses that he did not do 
«o ; but that he read something else in the place of them, and, there- 
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fore, did not so " officiate." And witnesses went so far, in their direct 
examination, as to refuse to affirm that he even '* preached " in a regu- 
lar way, excluding this " officiating " also. 

But, may it please the Court, is it to be conceded that religious 
addresses in Methodist '^ meetings " or '^ societies " is a discharge of 
the official duties, or an appointed and prescribed *' officiating " of a 
clergyman of the Protestant Episcopal Church ? 

I trust this Court will not adopt an irregularity like this in their 
sustaining such a decision. 

I trust they are too intelligent, and too well taught in the history 
and requirements of " the Church," to say that John Wesley and 
George Whitefield were duly "officiating " as regular ministers of the 
Established Church of England when they compassed sea and land 
with their alleged "irregularities," and inaugurated that which some 
have called the most fearful "schism" in the modem history of the 
Church of Christ, and as, perhaps, my friends on the other*side would 
still feel bound to call it. 

No, gentlemen, I hold that such irregular services are not "offici- 
ating," in the high and legal sense of the term which describes the 
appointed and important duties of the ministers of the Protestant 
Episcopal Church in the United States. 

A minister of this Church may perform many just and religious 
services, highly appropriate to the business of his office, without of- 
ficially performing them. 

The respondent in this case might have held a religious conver- 
sation with some friend in New-Brunswick, blessed of God to the sal- 
vation of his soul. He might have conducted the family worship at 
his friend's house, not as a layman, but because he was a minister. 

Will it be maintained that all these and kindred services are to 
be included in the " officiating otherwise " than by preaching or read- 
ing prayers ? 

Do these men, Stubbs and Boggs, mean to say that no minister of 
this Church shall converse religiously in New-Brunswick without their 
express permission ? 

I may well appeal, in the strong language of the learned counsel, 
"What do these men mean ? Do they know what they mean ?" 

Yet it is a great mercy to the cause of Christian liberty in New- 
Jersey that Dr. Stubbs has not added this also to his protest, sent to 
Mr. Meyer's croquet-ground by his sage and satisfactory friend, Mr. 
Howell : 

" I am Sir Oracle, when I ope my mouth, let no dog bark." 

The letters referred to in this trial, from Dr. McClintock, by the 
counsel, I am informed, included a proposal or request, in some shape, 
to Bishop Odenheimer to appoint an Episcopal clergyman to officiate 
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in this Methodist Church of St James, which request, referred hj the 
Bishop to Stubbs, was by him refused. But for Dr. Stubbs, then, this 
painful schism, as it is esteemed, might have been healed, and the 
*' finest church edifice in the State " of New-Jersey might have been 
added to the Episcopal churches of New-Brunswick. 

If this be true, Stubbs has more to answer for than keeping Mr. 
Meyer a Methodist until he met with the ministry of the respondent 

May it please the Court, this respondent might have delivered 
more public addresses than I have described, in New-Brunswick, to 
assemblies gathered for religious purposes, for camp-meetings, if you 
please, for religious societies of various kinds. The^e might all be 
appropriate to his religious character, and by no means '^ disgraceful 
to his office" as a minister. But assuredly they were not, and could 
not be, called " officiating " or " official acts " — ^acts peculiarly belong- 
ing to his ministry, in the language of this canon. 

The Chtirch can not descend to such trifling impertinence as to 
forbid such or kindred acts of religious usefulness to her ministers as 
shall seem to them expedient or useful. But certainly she can not, 
will not, thus spread over these or kindred actions, however religious 
and useful, the sanction of an authoritative interpretation, which shall 
define all such proceedings, and whatever else may be possibly includ- 
ed within the word " otherwise " in this canon, as the proper " offici- 
ating " of a minister of the Protestant Episcopal Church, and a part 
of his prescribed and necessary duties. In this conclusion, as the 
only reasonable and just view of the law in this case, I feel satisfied 
I may rest, as the determined authority of the Church, and I have 
the right to anticipate for it the adoption and indorsement of the ac- 
tion of this Court, in a just decision of this case. 

I conceive, therefore, I may rightly and fairly assume, in the appli- 
cation of these principles to the present case, to have demonstrated : 

Mrst. That the act charged upon the respondent in the complaint 
of this presentment was in no legal sense " officiating," according to 
the meaning, purpose, and intent of this canon. It was not discharg- 
ing, nor tiffecting to discharge, " the regular services in a congrega- 
tion of this Church." It was not the assumption or the attempt to 
** officiate as the rector or minister of any parish or congregation in 
this Church," which are the two definitions of " officiating " in the 
language of this canon. 

iSecond. That the place in which this act is said to have been per- 
formed was not "in the parish or within the parochial cure" of either 
of these complainants singly, or of both in partnership. , 

It was not in the place of the regular assembling of " the church 
or congregations " of either of these complainants, nor was it ih the 
residence or dwelling-place of any of their " parishioners ;" neither of 
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them claimiDg, or ever having claimed, so far as appears before this 
.Court, any official right or authority in or over the Methodist church, 
" society " or " meeting-house," alleged in their complaint and testi- 
mony, as the designated place of the offense charged upon the accus- 
ed in this presentment. 

I demand, therefore, how can any just or impartial Court consider 
the arguments thus presented in this defense, and resist the conclu- 
sion of the right of the accused to his discharge ? And I claim from 
this reverend Court, upon the boldest ground of justice, the absolute 
and entire acquittal of the respondent from every charge of canonical 
offense which has been laid against him in this presentment, as per- 
fectly innocent and free from blame in the premises here exhibited. 

And here I should be glad to conclude all that it would be my 
duty to say upon this subject. But the counsel for the prosecution 
has seen fit to depart greatly from that line of mere official duty in 
argument — to which he declared his purpose to confine himself — ^and 
to condescend to other and personal asseverations, solely, it would 
appear, for the purpose of publicly degrading the respondent by ridi- 
cule, and for an appeal, both to this Court and to the outside public, 
to treat his whole condition and claims with contempt and reproach. 

This IS but in the line of that bitter, causeless personal hostility 
which has characterized this whole proceeding, and, I am sorry to 
say, seems to have imparted its acerbity to every one engaged in the 
prosecution. 

He deliberately charges the witnesses for the respondent with 
falsehood — with '' flinching from the facts," with " testifying uncan- 
didly." They were solemnly pledged to tell *' the truth, the whole 
truth, and nothing but the truth," so far as they know and believe. 
The other witnesses I need not defend from such aspersions by any 
man who is coarse enough to make them. I shall say for myself, in 
reviewing my whole personal testimony, I solemnly reaffirm its entire 
truth. 

It is the indubitable truth of that testimony which makes the crime 
of this prosecution. I may challenge the whole observation of the 
Church to contradict it. 

The Bishops of New-Jersey and of New- York, probably, would 
be found, in any just investigation, as guilty of the violation of this 
alleged canon as this respondent. So would the complainants in this 
case, the presbyters presenting, and every member of this Court. They 
are not peculiar in this violation ; but they are peculiar in this per- 
secution. The canon has never been enforced as the rule of our min- 
istry. It never can be. It is impossible to bring it into any minute 
and absolute application. And every attempt at expounding it by 
the prosecution, in this trial, has been attended with the compulsory 
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effort to excuse certain violations of it, with which all are chargeahle, 
as inevitable, that peculiar odium might be brought upon this defend- 
ant. Never on earth was there a combined will and purpose of in- 
terpretation more unjust. 

Why, then, is this young man selected as the first public victim 
for this combined persecution, when every clergyman around him is 
as guilty as he? 

I answer, in the face of this community, because he was young, 
and it was thought he could be safely handled, and others could be 
effectually reached through him ; because he was, to a degree, influen- 
tial, and it was important that he should be crushed. 

It is not he that has been really tried, but that which the learned 
counsel has been pleased to call ^ the Puritan party " in him. 

The Puritan party I I can only say, personally, in his paternal 
stock there was never a Puritan, from the Reformation to his genera- 
tion. It is not that I should feel the name of Puritan a dishonor. They 
were a noble race. Well would it have been for the Church of Eng- 
land to have retained, with honor, the faithful men whom, under this 
opprobrious title, they persecuted and reviled. But from my soul I 
despise a set of men who come into the Episcopal Church — from the 
Quakers, Presbyterians, and every class of surrounding Christians — 
are welcomed and exalted as rulers in this Church, and then turn 
round with a contemptuous sneer, and speak of the ^^ sects, the meet- 
ing-funiseSy \h& societies^ the schisms j^^ they have just left, in which 
their fathers and mothers lived and died, and from the worst sectarian 
spirit of which they themselves have never been released. 

There is no wiser admonition of the Scriptures than that of Paul 
to Timothy, "Not a novice, lest, being lifted up with pride, he fall into 
condemnation." The great body of the bitterness, exclusivenees, hos- 
tility to other Christians, which disgraces the Episcopal Church this 
day, is to be found among that class of men who have thus joined 
this Church at their maturity, and are the real representatives of that 
party of which the learned counsel has said, ^^They are never satisfied 
unless they can make or break." 

The learned counsel has asked, *' Why are men at strife with each 
other because some think they can do this same work that all are 
pledged to do in a way which they deem more effectual than another? 
All have full liberty to work in their own way." 

I may well ask his question in return. Why are they ? But be- 
cause you have chosen to institute this authoritative persecution, and 
to prohibit a liberty which was never challenged by authority before. 

Your " Articles of Religion" are trodden under foot by men .who 
teach every aspect of Popish doctrine in your Church except the per- 
sonal authority of the Pope. Your Bishop goes with his official 



TJEIIAL OP THE BEV. STEPHEN H. TYNG, JR. 285 

sanction among the extremest shapes of Popish ceremonies, against 
which this Church has always delivered a faithful testimony. The 
whole general aspect in public worship, in many of your leading 
churches of this city, has been changed within the few years past, so 
that Hobart returning, would have to inquire in vain, in Trinity and 
its chapels, for the old paths in which he walked, and left others walk- 
ing. We have not attempted to resist or restrain this liberty which 
has been claimed. It is not we who have organized a strife. We 
are the objects, the victims of a persecution, an oppression, which 
intends to do by ecclesiastical power — the resort of the violent and 
intellectually weak — what arguments and influence were found in- 
competent to do. Perhaps the little finger of the son may be thicker 
than the loins of the father. We. may be called to much contention, 
it may be to much suffering. 

But we adopt this counsel's words, "We do not mean to be driven 
off. They claim their rights in this Church, and we claim ours. When 
I say * we,' I do not speak — ^I have no right to speak — ^for any one 
connected with this case. I speak of the school of opinion in the 
Church — the party in the Church, if you choose — with whom I sym- 
pathize, and I say that we do not mean to be driven off" 

He says, "All have full liberty to work in their own way." 

I retort his own words, with entire satisfaction, in reply, " I ask 
nothing better than that. Why will they not live up to it ? Why 
preach forever, and never practice ?" 

Whose liberty have we attempted to restrain ? Whom have we 
persecuted ? We have no desire to persecute. We have no wish to 
restrain a fair and comprehensive liberty. The usages of the Church, 
as uniformly illustrated in our history as a Church — '* Ubique^ semper^ 
ah omnibus'*'* — we are contented to abide with. We introduce no 
novelties. We make no threats. We have submitted to acts of per- 
sonal injustice before. We have been taunted, reviled in your Church 
papers, because we have submitted. We are still ready to adopt the 
counsel's closing words : " We have a right to hold the faith of the 
Apostles and of the early fathers prior to the division of the Church, 
and we can not be driven out because we hold that faith. We are 
ready to join hands with all, to spread the truth of the Gospel, and 
to defend its claims against error of all kinds ; and, above all, to carry 
forward the banner of the Church against the impiety, the wicked- 
ness, the indifference, the perplexity, the scientific falsehood of the 
day against all enemies of the Church's faith throughout this land." 

What have we ever asked more than this ? We ask no more 
now. But if, at the end of near half a century's ministry of liberty, 
the whole of it under professedly High Church bishops, I am now to 
see a system of bitter persecution inaugurated by episcopal authority. 
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I mast meet the case the best way I can — ^in submission to God, and 
with peacefulness in the Church. But persecute as you may, nothing 
but the power of a resistless physical force shall ever drive me out 
of my father's Church, a Church in which I ministered before 
many of you were born, and from the scenes of which I must soon, 
according to the will of God, depart. I may say with Hooker, " I 
have lived to see this world made up of perturbations ;'* and I truly 
grieve to see the Episcopal Church, in this Diocese of New-York, dis- 
honoring itself with the inauguration of a system of doctrinal, indi- 
vidual persecution, the whole effect of which must be to weaken its 
power, to overturn its respectability, to repel from it all who are not 
craven enough to submit to persecution, or bitter enough to delight 
in it ; and to make the episcopal office and system, which ought to be 
an attraction and a home for the wandering and the peace-loving, a by- 
word of reproach to the ungodly, and an object of lamentation and 
rebuke to the good. 

Tet just that will be the result, if this Court shall justify this per- 
secution by its sentence, and the Bishop shall approve their action, 
and carry it out in a public rebuke of this respondent-^-a sentence 
intended only to degrade and injure him ; to limit by law an unbro* 
ken Christian liberty of ministry in the past, and to exacerbate, by 
the language of bitter reproach, the whole body of clergy and laity 
in the. Church who sympathize with this defendent, and believe him 
to be unjustly and unreasonably "persecuted of men." 



TBIAL OF THE BEV. STEPHE3N H. TYNG, JB. 287 



DECISION AND SENTENCE OF THE COURT. 



• •• 



To THE Right Rev. the Bishop of New- York : 

The undersigned, as the presbyters selected by you, " to consti- 
tute a Court for the trial of the presentment made against the Rev. 
Stephen H. Tyng, Jr., rector of the Church of the Holy Trinity, 
New- York, for certain offenses alleged in a complaint preferred 
against him, from the Diocese of New-Jersey," having performed the 
duty to which you called them, hereby declare their decision on the 
charge contained in the said' presentment. 

The charge and specifications are as follows : 

" Charge, — ^Violation of section 6, of canon 12, of title 1, of the 
' digest of the canons for the government of the Protestant Episcopal 
Church in the United States of America, passed and adopted in Gen- 
eral Convention, in Richmond, Virginia, October, 1859: by which 
section of the said canons it is provided that, ' No minister belong- 
ing to this Church shall officiate, either by preaching, reading prayers, 
or otherwise, in the parish, or within the parochial cure of another 
clergyman, unless he have received express permission for that par- 
pose from the minister of the parish or cure, or in his absence, from 
the church- wardens and vestrymen, or trustees of the congregation, 
or a majority of them.' 

^^Specification 1. — In this, that the said the Rev. Stephen H. 
Tyng, Jr., did, on the morning of Sunday, the 14th day of July, 
1867, within the corporate bounds of the city of New-Brunswick, in 
the Diocese of .New-Jersey, which city then constituted the parochial 
cure of the Rev. Alfred Stubbs, D.D., and the Rev. Edward B. Boggs, 
D.D., ministers of the Protestant Episcopal Church, duly settled and 
in charge of congregations in said city, officiate by preaching and by 
reading prayers within the said parochial cure of the said the Rev. 
Alfred Stubbs, D.D., and of the said the Rev. Edward B. Boggs, 
D.D., without their permission, or the permission of either of them, 
or of the church-wardens and vestrymen, or trustees, of either of 
their congregations, or a majority of such church-wardens and ves- 
trymen, or trustees. 

^^Specification 2. — In this, that the said the Rev. Stephen H, 

Tyng, Jr., did, in the evening of the day aforesaid, within the cor- 

' porate bounds of the city aforesaid, officiate by preaching and by 

reading prayers within the said parochial cure of the said Alfred 

Stubbs and Edward B. Boggs, without their permission, or the per- 
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mission of either of them, or of the church-wardens and vestrymen, or 
trustees of either of their congregations, or a majority of such church- 
wardens and vestrymen or trustees." 

It is proved by the testimony, as you will see in the evidence 
herewith delivered, that the Rev. Stephen H. Tyng, Jr., did, both on 
the morning and in the evening of Sunday, the 14th day of July, 
1807, officiate by preaching and by reading prayers within the corpo- 
rate bounds of the city of New-Bininswick, in the Diocese of New- 
Jersey, 

It is also proved that the Rev. Alfred Stubbs, D.D., and the Rev. 
Edward B. Boggs, D.D., ministers of the Protestant Episcopal 
Church, were at that time duly settled and in charge of churches or 
congregations in said city, and that these were the only Protestant 
Episcopal congregations or churches within the corporate bounds of 
said city. 

The Rev. Mr. Tyng officiated on both the afore-mentioned occa- 
sions without having received the " express peimission " of either of 
the above-named ministers, or of the church-wardens and vestry- 
men, or trustees, or either of their congregations, or a majority of 
such church-wardens and vestrymen, or trustees. 

These facts are fully established. The decision of this case, there- 
fore, depends entirely on the interpretation to be put upon the section 
of the canon alleged to have been violated. 

It is claimed on the part of the accused that the words " parish" 
and " parochial cure," in this section of the canon, can not properly be 
interpreted as meaning a territorial division, or locality defined by 
territorial boundaries or limits, but that they are to be taken as sim- 
ply designating the people who actually attend the ministrations of 
a clergyman in his church edifice, or whose names the minister of 
such church shall have put on his list of families and adult persons,, 
according to the requirement of the fifth section of canon 1 2, title 1. 

The undersigned can not take this view of the canon now in ques- 
tion, for the simple reason that the canon itself plainly forbids it by 
going on to define its own meaning in the following clear and positive 
language : 

" Where parish boundaries are not defined by law, or settled by 
diocesan authority under the second section of canon 5, of title 3 of 
this digest, or are not otherwise settled, they shall, for the purposes 
of this section^ be defined by the civil divisions of the State as follows: 

" Parochial boundaries shall be the limits, as now fixed by law, 
of any village, town, township, incorporated borough, city, or the 
limits of some division thereof, which may have been recognized by 
the bishop, acting with the advice and consent of the Standing Com- 
mittee, as constituting the boundaries of a parish. 
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**If there be but one dmrch or congregation within the limits of 
such village, town, township, borough, city, or such division of a 
city or town as herein provided, the same shall be deemed the paro- 
chial cure of the minister having charge thereof. If there he tioo or 
more congregations or churches therehi^ it shall be deemed the cure of 
the ministers thereof and the assent of a majority of sitch ministers 
shall be necessary.^'* 

It would be impossible to find language that could more clearly 
and distinctly declare that a minister's "parish" signifies not the 
people merely who worship in his church, or whose names are on his 
list, but the division of territory within which, as fixed by law or 
recognized by the bishop as above recited, his church or congregation 
is situated. 

"Within this territory, while our Church claims no jurisdiction 
over, and undertakes no legislation for bodies of professing Christians 
other than her own, yet in every place her own ministers are subject 
to her authority and amenable to her laws. Into whatsoever abode, 
into whatsoever house of worship, under whatsoever roof they may 
go, they are still ministers of the Protestant Episcopal Church, 
and as such, bound by her rule,* and answerable to her constituted 
authorities. 

Whatever doubt may have previously existed, if any doubt did 
exist upon this point, it was most certainly intended to be set at rest 
by the enactment of canon 7 of 1839, as is fully shown by the history 
of that canon, as related in "Hawks's Constitution and Canons of the 
Protestant Episcopal Church in the United States," pages 291 and 
292. In the case there referred to, a minister of our Church claimed 
the right to address Presbyterians or Congregationalists in their own 
house of worship, against the remonstrance of the rector of the only 
Protestant Episcopal church in the place, on the ground that ,they 
were not within his " parochial cure." It was this circumstance which 
gave rise to the canon of 1829, making it still more clear, if possible* 
that the Church in this part of her legislation, intends by the terms 
** parish " or " parochial cure," a district or territory defined by local 
boundaries. It undoubtedly follows that no presence of a minister's 
parishioners within the parish or parochial cure of another, can give 
to that minister a canonical right to officiate therein, even for them, 
without the permission of the minister of that parish. There may be 
localities, as in large cities, where the observance of this rule mlgjit 
be impracticable ; but in the Church at large it is not impracticable, 
nor, in the opinion of the undersigned, unnecessary. 

This board of presbyters must take the law as they find it ; and, 
so doing, they can not but regard the whole territory embraced within 
the corporate bounds of the city of New-Brunswick, in the Diocese 
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of Neit-Jersey, as the cure of the Rev. Dr. Stubbs, and the Rev. Dr. 

Boggs, who, at the time of the alleged violation of the canon, were 
the ministers of the only two Protestant* Episcopal congregations or 
churches therein. 

It is claimed, on the part of the accused in this case, that the object 
sought by the legislation of the Church, which led to the enactment 
of this canon, was solely to guard a clergyman in his charge from 
efforts to supplant him in the affections and respect of his people, 
through a spirit of injurious rivalry and unholy competition. 

In the opinion of the undersigned, however, the intent of the canon, 
BO far as it has any bearing of this sort, is not so much to remedf/ the 
michief which flows from an unholy spirit of rivalry, as to prevent it. 
Rivalry implies some degree of possession, some foothold already 
obtained, such at least as gives place and power for competition and 
strife for the object sought, or for emulation. But the evident pur- 
pose of the canon is to prevent the gaining of any such possession or 
foothold as would afford an opportunity for rivalry. The surest way 
to prevent rivalry would be to forbid intrusion I and this is precisely 
the point to which, in the opinion of the undersigned, according to 
the best knowledge they have been able to derive from a careful ex- 
amination of the whole subject, the law of the Church is directed. 
Whatever may have been the condition or necessities of ministers or 
of parishes at the time when legislation upon this subject began in 
our branch of the Church in 1792, it is plain to them, as they think 
it must be to every unbiased person who will follow down the action 
of the Church with reference to this law, to the enactment of the 
present canon, that the whole purpose and intent have been to pre- 
vent intrusion altogether. It began by saying in general terms, (canon 
0, 1792,) '* No clergyman belonging to this Church, shall officiate 
either by preaching or reading prayers in the parish, or within the 
parochial cure of another clergyman, unless he have received express 
permission for that purpose from the minister of the parish or cure, 
or, in his absence, from the church-wardens, vestrymen, or trustees of 
the congregation." In the general convention of 1795, it was enacted 
(canon 7) that, "Whereas, there is no provision made in the 6th canon 
of 1792, for the case of such a vicinity of two or more churches, as 
that there can be no local boundaries drawn between their respective 
cures, it is hereby ordained that in every such case, no minister of 
this Church other than the parochial clergy of the said cures, shall 
preach within the common Um^its of the same, in any other place than 
in one of the churches thereof, without the consent of the major num- 
ber of the parochial clergy of the said churches." Every revision of 
the canon from that day to this was simply aimed to declare and give 
effect to its original purpose by such further provisions as experience 
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and the expansioa of the Church seemed to demand. Parish boun^ 
daries have been more accurately defined, and ministrations by 
another than the minister- in charge have been more specifically 
prohibited, in order that every minister should have his proper 
sphere of labor, and be held accountable in that sphere ; that so, each 
working with the consent of the rest, all might conspire together in 
unity of mind to promote the edification of the Church, and the glory 
of God, 

It is not for this board of presbyters to enter into a defense of the 
wisdom and propriety of this legislation, or of the existing x5anon. 
With this, in the performance of their present duty, they have nothing 
to do. They may remark, however, that such legislation and such 
regulation are as old sls^ the Church itself, based upon that principle 
of order and propriety which we find so distinctly enunciated by the 
great Apostle, St. Paul, in the 15th chapter of his epistle to the Ro- 
mans, 20th and 21st verses: "Yea, so have I strived to preach the 
Gospel, not where Christ was named, lest I should build upon another 
man's foundation ; but as it is written. To whom he was not spoken 
of they shall see : and they that have not heard shall understand." 

Some of the witnesses, as will be found in the evidence which we 
herewith deliver to you, testified that in their own ministry and in 
that of other clergymen, so far as their observation has extended, the 
requirements of this canon have not been complied with, nor sought 
to be enforced. 

In the present case, and in their present relation to this case, the 
undersigned do not see how this testimony, giving to it whatever 
weight may be claimed for it, can determine, or help to determine 
for them, either the meaning or the obligation of the canon. Surely 
the habitual or general ignorance or disregard of a law is not to be 
taken as settling its true interpretation. Nor can the number or 
respectability of those who set its requirements aside, render the 
breach of it less certain. 

It is true that this canon is one of those enactments, an appeal to- 
which should not be made without great and good reason. But it. 
is to be presumed that he who does appeal to it has such reason. It 
is not likely that any three presbyters would be found willing to- 
draw up and address to their bishop a presentment specifying ast 
offenses acts which common sense and common courtesy would allow: 
and still less probable is it that the bishop would permit such a pre- 
sentment to go to trial,- And this is deemed by the undersigned a^ 
sufficient provision against any ridiculous or vexatious extreme into* 
which a strict interpretation of this canon might be supposed to lead^ 

Still, however, while the undersigned, for the reasons above given^ 
oan not look upon the alleged disregard of this canon as fixing its tru» 
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interpretation; bo as to put the present case beyond the scope of its 
intention, thej are not unwilling to admit the fact of such disregard 
in mitigation of the offense committed in this case. 

At the same time, it must not be forgotten that the act here com- 
plained of was done in open defiance of the episcopal authority of 
the Diocese of New-Jersey, and in face of a kind remonstrance. The 
undersigned, constituting the board of presbyters for the trial of the 
presentment made against the Rev. Stephen H. Tyng, Jr., Rector of 
the Church of the Holy Trinity, New- York, do therefore unanimous- 
ly declare, that the said Stephen H. Tyng is guilty of the charge 
and specifications contained in the said presentment, and state Admo- 
nition as the sentence which, in their opinion, should be pronounced 
upon him. 

In testimony whereof, the undersigned have hereunto set their 
hands this 24th day of February, in the year of our Lord one thou- 
sand eight hundred and sixty-eight. 

(Signed) Alfred B. Beach, D.D., 
Isaac H. Tuttle, D.D., 
Eugene Augs. Hoffman, D.D., 
Samuel Hollingsworth, 
W. H. Moobe. 

I hereby certify that the foregoing is a true copy of the decision 
of the Court. 

(Signed) Alfred B. Beach, 

Chairmaa 
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APPEAL FROM COUNSEL FOR THE RESPONDENT. 



• •# 



To Right Rev. Horatio Pottbr, Bishop op Nbw-York: 

Dear Sir : In the case of the Rev. Stephen H. Tyng, Jr., the 
decision of the Board of Presbyters, before whom he was tried, having 
passed into your hands for final disposition, I beg leave to call your 
attention briefly to certain points which require your consideration. 

You have before you the evidence taken by the Board, without the 
arguments which the respondent's counsel offered on the trial. Those 
arguments, taken down- by stenographers, are in the printer's hands, 
and will soon appear in a full report of the trial. If final action on 
the case should be suspended until the printing is completed, those ar- 
guments at large will be laid before you ; and I respectfully suggest 
that, in the work of examining the case, in order perfectly to under- 
stand it, and do justice to the accused, great assistance may be gained 
by their perusal. 

The case, as it stands before you, presents two general questions : 
First, Has the respondent violated any canon of this Church ? and 
Second, is he lawfully and regularly arraigned for such violation ? 

As to the first question. The allegation of the presentment is, in 
substance, that the respondent officiated, by reading prayers and 
preaching, within the parish of Dr. Stubbs and Dr. Boggs, without 
their express permission. It appears that the respondent did in fact 
read prayers and preach in a Methodist Episcopal church in one 
ward of the city of New-Brunswick, without the express permission 
of either Dr. Stubbs or Dr. Boggs, and that Dr. Stubbs then was 
rector of a Protestant Episcopal church in another ward of that city, 
and that Dr. Boggs was then rector of a Protestant Episcopal church 
in still another ward of that-city, and that the city of New-Brunswick 
is divided into six wards, and contains about 15,000 inhabitants. It 
does not appear that any geographical boundaries of the parish of 
either Dr. Stubbs or Dr. Boggs have been established by law, or re- 
cognized by diocesan authority. 

The Board of Presbyters have adopted the erroneous view of the^ 
presentors, that the joint parish of Dr. Stubbs and Dr. Boggs em- 
braces the entire geographical area of the city of New-Brunswick, 
and is in no wise limited to the two Protestant Episcopal churches, 
the rectories and other premises thereof, and the dwellings and posses- 
sions of the people of their congregations, and does not even exclude 
public buildings, or the church edifices of other denominati(Mis within 
which' Dr. Stubbs and Dr. Boggs have no right to exercise their min- 
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istry, without express permission of persons not belonging to their 
congregations, nor within their spiritual cure ; and the Board wholly 
ignores the fact that *' parish," "cure," and "parochial cure," in the 
laws of this Church, are the usual terms to express a portion or divi- 
sion of people, rather than an area or partition of land. If the entire 
territory of the city of New-Brunswick is the parish of those two rec- 
tors (as they -claim it to be) then all the inhabitants of that city are 
their parishioners, and every family and person in New-Brunswick by 
canon 12, title 1, must be named and recorded by the rectors in their 
parish lists, and the rectors stand charged with the spiiitual cure of 
numerous ministers and entire congregations of other denominations. 
But if canon 12, title 1, receive a fair and sensible interpretation, the 
terms " parish" and " parochial cure," there used, include neither 
those ministers nor those congregations, and the parish embraces and 
is limited to the people united under the ministry of Dr. Stubbs and 
Dr. Boggs, and the church edifices and property of the two Protes- 
tant Episcopal churches, and the dwellings and premises of those 
people, within the city of New-Brunswick. The extent of their pa- 
rish, according to this canon, is bounded externally by the limits of 
the- city, without absurdly including all the space within those limits. 
The limits of the city is the utmost exterior line to which their parish 
may extend, and it may in fact have a less extent. The administra- 
tion of branches of civil government often embraces in teims the whole 
of a city or town, while in the nature of things, it reaches only parts 
of that area. For example, the regulation of roads and streets is com- 
mitted to an official body for the whole town or city, yet the functions 
of that body are limited to the streets and roads within the city or town, 
and do not include the dwellings and fields of the inhabitants. There 
is one street commissioner for the whole city of New-York, and the 
map of his jurisdiction reaches to the out-bounds of the city ; but the 
blocks of houses are not within his jurisdiction. In like manner, the 
parisb of these two rectors is as wide as the city of New-Brunswick, 
in respect of its possible extent ; but it in no sense includes those 
parts of tbe city which do not come within their ministry, and have no 
practical relations with it. The system of veins and arteries in a liv- 
ing body has for its bounds the surface of that body, but in no sense 
includes the bones and sinews. The hearers and worshippers of these 
rectors' cure may be like the vital arteries and veins of New-Bruns- 
wick ; but the residue of the inhabitants', not being of their cure, may 
yet be like other integral parts of the living body. For aught I know, 
the parish of the Methodists in New-Brunswick, and the paiishes there 
of the Presbyterians, and of the Reformed Church, and of the Roman 
Catholic Church, each may be defined by its proper canons as Umited 
by the bounds of the city ; yet no one of their ministers should assume 
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his own parish to embrace every thing within the city, inchiding Dr. 
Stubbs, Dr. Boggs, and their churches, and the houses of their con- 
gregations. It is a cardinal rule, that the interpretation of a law 
must be sensible ; in this case, the interpretation of the presentors is 
absurd. 

The practical construction of the canon in question, by the common 
consent and action of the clergy, upon well-settled principles of inter- 
pretation, is of very great weight. Those, whose peculiar business and 
duty it is to understand the law of the Church, and conduct themselves 
accordingly, and whose purpose of consqientious compliance with 
their obligations must be recognized, are very high authority ; and 
their treatment of any law of the Church, like the advice of learned 
jurists and the opinions of courts upon a matter of civil law, is one of 
the safest guides to the right understanding of the law itself. In the 
present case, six clergymen, of great experience, and high standing, 
have proved a usage of the clergy, " ancient, constant, and modern," 
in support of the view of the respondent ; and not one witness, nor a 
particle of evidence to the contrary has been produced. The usage, 
therefore, for the purpose of thia case, is incontestably established ; 
and that usage maintains our interpretation. The Board of Presby- 
ters, in their decision, assume to treat our witnesses as a set of law- 
breakers, and the usage, which their testimony establishes, as a general 
system of law-breaking. The clergy in general not being on trial in 
this case, the tribunal, with propriety, might have withheld such 
general condemnation ; but inasmuch as this young clergyman seemd 
to be thought worthy to be the first victim of a new, erroneous, and ab- 
surd interpretation of a canon, which is not newly enacted, but is now 
completing the 29th year of its existence, in the face of an established 
tisage and construction of an opposite nature running through all that 
period, it was perhaps fitting that a whole generation of faithful minis- 
ters should participate in his reproach. 

Upon the whole of the evidence now before you, I claim on behalf 
of the respondent that he can not legally be convicted of offending 
against any canon of this Church. 

Tour attention is now invited to the second question, namely, 
whether the respondent stands lawfully arraigned for a violation of 
the canons of this Church. 

The canon 2, of title 2, describing all offenses for which a clergyman 
may be tried under any circumstances, and section 1, of canon 3, title 
2, against misdemeanors committed in one diocese by any clergy- 
man of another diocese, are distinct and widely different. Many 
things which would be offenses under the former, would not consti- 
tute a misdemeanor under the latter. Any violation of the rules of 
this Church, whether disgraceful to the clerical office or otherwise, is 



296 TRIAL OF THE REV. STEPHEN H. TYNO, JB. 

an offense under the former ; but to constitute a misdemeanor under 
the latter, there must exist a case of a clergyman conducting himself 
in a way contrary to the rules of thb Church and also disgraceful to 
his office. An offense under the former section alone, committed in 
New-Jersey by a New- York clergyman, does not come within the 
jurisdiction of the Bishop of New-Jersey ; whose authority over such 
clergyman is limited by the latter canon to misdemeanors disgrace- 
ful to his office. The present accusation came from the Bishop of 
New- Jersey, upon the complaint of two clergymen of New-Jeraey, 
and was stated by both the accuser and complainants as a proceeding 
upon the latter canon. By the provisions of that canon, the accusa- 
tion so made may be proceeded on in the Diocese of New- York ; but 
if the accusation is not proceeded on in New- York within three 
months, it may be proceeded upon in New- Jersey. In case no pro- 
ceedings had been taken by the Standing Committee of the Diocese 
of New- York, in your absence, during the three months, proceedings 
could have been had in New- Jersey ; and it is perfectly clear that in 
such proceeding in New-Jersey, the respondent must have been pre- 
sented for a misdemeanor disgraceful to his office, or not presented 
at all. When the Standing Committee of the Diocese of New- York 
took up the accusation forwarded from New-Jersey, they took it up 
as an accusation of a misdemeanor disgraceful to his office ; when 
they sent it to the committee of five persons, they sent it as they 
received it, and coald not make it a different thing ; when the com- 
mittee of five persons took up the accusation for inquiry, it was still 
the same accusation for a misdemeanor disgraceful to his office ; and 
that committee had no power or color of authority to make present- 
ment for any other thing. That committee was not charged with 
inquiring whether the respondent had committed any offense under 
canon 2, title 2, nor whether he had done any thing simply contrary 
to the rules of this Church ; but was charged with the simple and 
single inquiry, whether he had committed a misdemeanor by conduct- 
ing himself in a way contrary to the rules of this Church and dis- 
graceful to his office. The functions of that committee are strictly 
defined by the law, and a presentment made by them, not authorized 
by their proper functions, is illegal, null, and void. 

Look now at the presentment in this case. There is nothing in it 
about a misdemeanor ; nothing in it about conducting himself in a 
manner disgraceful to his office ; but a simple charge of an offense 
under a different canon. If the diocesan authorities of New-Jersey, 
by the lapse of three months without prosecution here, had acquired 
jurisdiction to prosecute the respondent, a presentment like the one 
in this case could not have been allowed, because it does not state a 
misdemeanor or any thing disgraceful to the office : and the same 
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presentment, now made here in pursuance of the original accusation, 
is equally unauthorized. 

It was hardly suggested on the trial, that what Mr. Tyng djd, 
was in fact disgraceful to his office ; and it can not be maintained, with 
the slightest plausibility, thai a presentment for a misdemeanor dis- 
graceful to his office can be good, without a distinct allegation in 
it that what he did was disgraceful to his office. The CAuons of this 
diocese prescribe that the presentment must be in writing, and must 
specify the. offense with reasonable certainty as to time, place, and 
circumstances ; a judicious provision, conformable to the course of 
criminal law, and absolutely necessary to the doing of justice. This 
presentment by the committee of five, therefore, was wholly un- 
warranted. Being charged to inquire, whether Mr. Tyng was guilty 
in New- Jersey of a misdemeanor disgraceful to his office, they had no 
more right or authority to present him for an offense which is not 
charged as a misdemeanor, nor as disgraceful to his office, than they 
had to present him for not catechising the children in his own parish. 

Nor can this presentment be sustained on the ground of being an 
original proceeding in the Diocese of New- York, independent of the 
accusation from New- Jersey. Every proceeding for the trial of a 
clergyman must come from one of three distinct sources specified in 
the canons. Those sources are, first, lay ; second, clerical ; and third, 
episcopal. The first is a presentment of a clergyman by members of 
his own vestry ; the second is a presentment of a clergyman by three 
clergymen of his own diocese ; the third, and last, is the presentment 
of a clergyman by his own bishop. This presentment was neither 
by Mr. Tyng's vestrymen, nor by three clergymen of his diocese. 
Was it a presentment by his own bishop ? The canon provides for 
a presentment by the bishop through a committee of five, appointed 
by him, whenever the bishop has reason to believe that a clergyman 
>s under the imputation of being guilty of offense or misconduct. In 
this case the Bishop of New- York personally had nothing to do with 
the whole matter until after the Committee were appointed ; and the 
Standing Committee, which assumed his duty in his absence, had 
nothing before them, from public rumor or otherwise, except the New- 
Jersey accusation of a misdemeanor; and the committee likewise had 
neither any belief, or cause to believe, that Mr. Tyng was under the 
imputation of being guilty of any thing, from public rumor nor any- 
how otherwise, except by the New-Jersey accusation of a misde- 
meanor. The powers of the Standing Committee, therefore, were 
strictly limited to appointing a committee of five, and laying before 
them the New-Jersey accusation. The Standing Committee accord- 
ingly simply appointed a committee of five to investigate that accu- 
sation. The powers of the committee of ^ve wei:e strictly confined 
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to that accusation, and their duty was either to present Mr. Tyng 
for that identical accusation, or not to present him at all. When 
they proceeded to present him for another oifense, they overstepped 
the limits of their powers, and their action was wholly unauthorized, 
and the presentment void. 

It is not strange, nor in the least a subject of criticism, that, when 
this presentihent first came before you, stating an offense on its face, 
and no hearing took place at which counsel could have drawn your 
attention to the discrepancy between the accusation submitted to the 
committee and the presentment they had drawn up, the paper should 
have passed your hands without the fatal defect being noticed or 
observed. But when the matter was fully brought to the notice of 
the Board of Presbyters, they erred in disregarding it, and I now 
confidently appeal to you to correct their error, and dismiss the case. 

In concluding this communication, allow me to hope that the case 
will be held under advisement until the arguments offered at the trial 
can be printed and placed in your hands. This prosecution involves 
not only the personal standing of the respondent, but much greater 
interests. A party in the Church attempts here to humble its oppo- 
nents. Divisions among brethren are always to be regretted, and, 
although they can not be wholly prevented nor immediately healed, 
still they should be held in check by discouraging resorts to party 
prosecutions and attempts, by judicial punishments, to disgrace the 
opinions and outlaw the practice of a great body of faithful ministers ; 
especially when the accusation on its line of progress from initiation 
to trial, in breach of established order, has been changed to improve 
the chances of a conviction. 

With great respect, your obedient servant, 

CHARLES TRACY, 

Of Counsel for Respondent 
New- York, March 3, 1868. 
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BISHOP POTTER'S SENTENCE. 



• •• 



To The Rev. Stephen H. Tyng, Jr., Rector of the Church of 
THE Holy Trinity, New- York: 

My Reverend Brother : Having approved of the finding of 
the Board of Presbyters appointed to try the presentment against 
you, for certain acts done by you in the city of New-Brunswick, in 
the Diocese of New- Jersey, it becomes my duty, under the I7th 
canon of this Diocese, to pronounce the Canonical Sentence recom- 
mended by them ; and in so doing, to summon the accused to meet me 
in some church designated by me, which shall, for that purpose, be 
open at the time of pronouncing the sentence, 

I have therefore to request that you will meet me in the Church of 
the Transfiguration, in East Twenty-ninth street, in this city, on Sat- 
urday next, 14th day of March, at twelve o'clock, noon, for the pur- 
pose of hearing the sentence then to be pronounced. 

Commending you to the divine guidance and blessing, I am your 

servant in the Lord, 

Horatio Potter, Bishop of New-York. 

New- York, 38 East Twenty-second Street, 
March 11, 1868. 



BISHOP POTTER'S ADMONITION. 



- • • ♦ • ■ 



The Board of Presbyters, appointed for the trial of the Rev. Ste- 
phen H. Tyng, Jr., having delivered to the Bishop of the diocese 
their decision on the charge contained in the presentment, together 
with the evidence, stating that the said Rev. Stephen H. Tyng, Jr., 
is guilty, and also stating that, in their opinion, the sentence of ad- 
monition should be pronounced ; the Bishop, pursuant to the canon, 
summoned the accused and several of th.e clergy to meet him on 
Saturday, the fourteenth day of March^ a.d. 1868, at noon, in the 
Church of the Transfiguration, in the city of New- York, and did then 
and there publicly pronounce the sentence aforesaid, as follows : 

Stephen H. Tyng, * Jr., Presbyter : 

Reverend Brother in the Lord : We are here to-day in obedience 
to the law of the Church, for the performance of a painful duty. 

It is to pronounce upon you the canonical sentence which has 
been recommended by the Board of Presbyters, duly appointed to 
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try the presentment found against you for certain acts of yours com- 
plained of in the diocese of New- Jersey. 

It appears that on Sunday, tlie 14th day of July, 1867, you offici- 
ated, by preaching and reading prayers in the mgrning, and again in 
the evening, in a Methodist meeting-house in the city of New-Bruns- 
wick, in the diocese of New-Jersey ; and that you did thus officiate, 
not only without the permission of the two presbyters whose joint 
cures, by the terms of the canon, included the whole of said city of 
New-Brunswick, but in defiance of their protest, and in disregard of 
the warning conveyed to you from the Bishop of the diocese. The 
complaint of the two presbyters of New-Brunswick having been laid 
before their Bishop, was by him duly forwarded to the ecclesiastical 
authority of this diocese, according to the provisions of the canon ap- 
plicable to such cases. 

The ecclesiastical authority of this diocese (being at that time, 
in the absence of the Bishop, the Standing Committee) appointed, 
according to the seventeenth canon of this diocese, a Committee of 
Inquiry,^ consisting of three clergymen and two laymen, to examine 
into the facts of the case. 

The said Committee of Inquiry unanimously reported a present- 
ment against you for a violation of section 6, of canon 13, title 1, of 
the canons of the General Convention. That presentment was allow- 
ed by the Standing Committee as the ecclesiastical authority for the 
time being; and twelve presbyters were named to you, that you 
might, if desirous to exercise the privilege, select the names of five 
presbyters to constitute the board for the trial of the presentment. ^ 

You having declined, after some delay, to eiercise the privilege 
of selection, that duty was performed by the Bishop, who accordingly 
gave notice to five presbyters — presbyters who were among the most 
intelligent, calm, and di^assionate of their order in this diocese — that 
they were selected to constitute a board for the trial of the present- 
ment found against you. 

The Board discharged their duty with great patience, and with a 
fairness and judgment that will be generally recognized when the 
cage comes to be fully understood. They allowed to you a large num- 
ber of able counsel, and they listened with commendable forbearance 
to arguments and discussions which carried freedom of speech to its 
utmost limits, and left no form of appeal to popular prejudice and 
passion untried. 

After careful consideration, the Board reported to us their conclu- 
sions, and the reasons for them— conclusions and reasons which we 
believe will commend themselves to the judgment and right feeling 
of the great body of the Church in this country. 

They were unanimous in finding you guilty of the offense charged, 
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of violating the canon already referred to ; and they were also unan- 
imous in stating admonition as the sentence which, in their opin- 
ion, should be pronounced upon you. Having taken ample time for 
review and consideration, and allowed sufficient opportunity for fur- 
ther pleas in your behalf, and for the examination of them, we have 
now to express our approval of the finding of the Board of Trial : and 
we do here, in virtue of the authority conferred upon us by the great 
Head of the Church, and in accordance with the recommendation of 
the Board of Presbyters appointed by us, deliver to you this, our 
admonition, for the offense of which you have been found guilty by 
your brother presbyters : the offense of officiating, in violation of the 
law of this Church, within the joint parochial cure of two presbyters 
of a neighboring diocese, in opposition to their expressed wishes, and 
in disregard of the warning of the bishop of that diocese. 

We have said that this is the performance of a painful duty. It 
is so, not because we deem the law of the Church which has been vio- 
lated harsh or unreasonable ; nor on account of any want of fairness 
or want of thoroughness in the proceedings which have resulted in 
this sad conclusion ; but, because of the grief which we feel in find- 
ing ourselves constrained to utter words of censure where we would 
so gladly speak only in the voice of loving commendation. But in 
administering our weighty office, we are bound, no less than others, 
to be guided by the requirements of law, and we have to take heed 
that we do not allow feelings of tenderness for individuals to inter- 
fere with lawful and necessary measures for preserving the order and 
dfecipline of the Church. 

We believe we do not exceed the limits of a widely-recognized 
truth, when we express our conviction that scarcely any bishop in 
this coudtry has exercised in equal measure toward a presbyter the 
kindness, forbearance, and generosity which have been shown by the 
present Bishop of the diocese toward you, and toward those con- 
nected with you. In reviewing the past, we feel no regret that gen- 
tleness and kindness have been thus conspicuous in our bearing 
toward you. And while we are free to say that we do not mean to 
allow discipline in the Church in this diocese to perish through our 
own neglect, or tlirough our tenderness toward individuals,^yet we 
do mean to continue to make it our earnest endeavor, with humble 
prayer for Ihe assistance of God's grace, to stand ever in a kindly, 
paternal relation to all our clergy ; to keep out of our m^nd all bitter- 
ness of feeling, all undue harshness of judgment toward those who 
deal inconsiderately with the doctrines, or with the order and law, 
of this Church. We mean to distinguish, so far as may be possible, 
between the individual and his official acts ; to make* allowance for 
the erroneous views and wrong impulses which have resulted in part 
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from education and other partial inflaences ; to cordially recognize 
every good quality and really useful service ; thus keeping ourselves 
in a condition to be just in our judgments and kind in our personal 
feelings, in spite of all waywardness of individual tempers, but at the 
same time holding ourselves ready to be firm in the exercise of what- 
ever discipline may be called for by the law of the Church, and ren. 
dered necessary for the maintenance of its order and well-being. 

The interpretation of the canon under which the complaint was 
lodged against you in the diocese of New-Jersey, and under which, in 
this diocese, you have been presented, tried, and found guilty, has 
been with great vehemence disputed, but disputed, as we think, with 
very little reason. The Bishop of New- Jersey ; the Standing Com- 
mittee of this diocese, which, in the absence of the Bishop, received 
the complaint from New-Jersey, and acted upon it in the appoint- 
ment of a Committee of Inquiry ; the Committee of Inquiry itself, 
which unanimously presented you for the violation of that canon ; 
and the Board of Presbyters appointed to try you, and which unan- 
imously found you guilty, all concurred, — as it is believed that a very 
large portion of the whole Church in this country would concur — ^in 
the same plain and obvious interpretation. The history of the canon 
and its language, as well as the reason of the thing, make it clear 
that the Church designed, in section 6, canon 12, title 1, to confer 
upon rectors exclusive terntorial jurisdiction, so far as might be ne- 
cessary to protect them from intrusion and disturbance by other 
ministers of this Church. In all ages the Church has taken care to 
protect her ministers from unreasonable conflict and aggression ; re- 
quiring that each pastor shall be left in quiet and security in the dis- 
charge of his ordinary duties in his own proper sphere. The canon 
just referred to provides " that no minister belonging to this Church 
shall officiate, either by preaching, reading prayers, or otherwise, in 
the parish, or within the parochial cure of another clergyman, unless 
he have received express permission for that purpose from the minis- 
ter of the parish or cure, or, in his absence, from the church-wardens 
and vestrymen, or trustees of the congregation, or a majority of them." 
And it goes on to declare, (in reference to a previous paragraph in 
reference to parish boundaries and subdivisions of towns, etc.,) " that 
if there be but one church or congregation within the limits of such 
village, town, township, borough, city, or such division of a city or 
town as herein provided, the same shall be deemed the parochial 
cure of the minister having charge thereof. If there be two or more 
congregations or churches therein, it shall be deemed the cure of 
the ministers thereof, and the assent of the majority of such ministers 
shall be necessary." 

Now, in the city of New-Brunswick, where the acts complained 
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of were done, there were two churches or congregations, and a min- 
ister in charge of each of them. By the terms of the canon, nothing 
can be more clear than that the city of New-Brunswick, for all the pur- 
poses of this canon, was the joint parochial cure of these two minis- 
ters, so that no clergyman of this Church could rightfully officiate in 
any part of that city without their consent. It is obvious, both from 
the terms of the canon and from the reason of the thing, that, if 
a clergyman of another place desired to officiate in one of the two 
parish churches in New-Brunswick, the assent of the minister of that 
church would be sufficient ; but if he desired to officiate in some other 
place w.ithin the city of New-Brunswick, which was not one of the 
parish churches, nor an edifice especially appertaining to the charge 
of one of those ministers, but a place wholly unrecognized by this 
Church, then he must have the assent of both the ministers in that 
city. The canon law of this Church is for the ministers and people 
of this Church, and has no relation whatever to the ministers and 
people of other religious bodies. To say that the literal, natural, and 
usual interpretation of the canon in question, ascribing to the two 
ministers of this Church in New-Brunswick a jurisdiction over the 
whole of that city, for the purposes of the canon, is to claim for them 
an absolute jurisdiction over all the people and over all the religious 
houses of that city, is to say something so flagrantly unreasonable 
and unfounded that only persons who wish to be deceived can be de- 
ceived by it. As well might we say that the canon law of this diocese, 
because it extends over all the territory of this diocese, so far as the 
clergy and parishes of this Church are concerned, must, therefore, be 
considered as applicable to all the ministers and people of other reli- 
gious bodies within the geographical limits of this diocese. Such a 
perversion of plain fkots may possibly answer the purpose of an ap- 
peal to headlong popular prejudice and passion ; but surely it is un- 
worthy of consideration before an intelligent Board of Presbyters of 
this Church, engaged in the grave duty of inquiring into the law of 
this Church, and into the conduct of one of her ministers. The canon 
in question is designed to prevent intrusion by one minister into the 
parochial cure of another. It is intended to prevent disturbance, 
from rivalry and conflict, and from the officiating of a strange clergy- 
man under circumstances calculated to give trouble to a peaceful min- 
ister, and to ii;terfere with the quiet and order of his parish. We 
know from history that this was the design of the canon in its present 
foi-m, and that its later modifications were suggested by the rude ac- 
tion of a minister of this Church in another diocese, who refused the 
invitation of the parish clergyman to preach in his parish church, and 
persisted, in spite of his remonstrance, in going to preach in a neigh- 
boring pli^e of worship of another religious body. 
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But if this canon be designed to afford protection from intrusion 
and disturbance, bow could it do so if it allowed a minister of this 
Church to go into a city like New-Brunswick, and preach in any place 
he could find open to him, in spite of the protest of the two rectors, 
and in spite also of the kindly warning of the Bishop, provided only 
he did not push violently into one of the parochial churches, nor into 
one of the houses of the recognized parishioners ? 

Suppose that a young clergyman, with the rashness so natural to 
youth and a fiery temper, and to narrow views of Christian truth, 
should determine in his own mind that the two ministers in New- 
Brunswick were not preaching the pure Gospel of Christ, and/regard- 
less of fear or favor, to lift up the true standard of the cross. Suppose 
he should betake himself to a Methodist meeting-house in the near 
neighborhood of the two ministers of that city, for the purpose of 
using that edifice from time to -time as a secure citadel from which 
he might launch forth his burning arrows — send out his more than 
ambiguous words to destroy, if possible, the confidence of the people 
in their pastor — ^to turn their heads with new-fangled ideas of religion, 
to infiame their passions, and, in time, to stir up and organize a vio- 
lent opposition against the peaceful, steady-going ministers of God's 
Church — would such a thing be proper to be allowed ? And know- 
ing what we do of human nature, and of certain phases of religious 
opinion and character, could we give that church credit for wisdom 
and foresight which provided no safeguard against such a peril — 
which did nothing in advance to check and restrain turbulent and 
heady tempers ? If there were no such canon in existence in this 
Church, it would be her duty to enact one with the least possible 
delay. So long as she could continue without it, she would be an 
exception to all the true branches of the one Catholic and Apostolic 
Church since the time of the Apostles. She would be leaving both 
her shepherds and her sheep exposed to wolves. And still further 
we may say that, if the Church had no canon on this subject, or if it 
were really one of doubtful interpretation, it would yet be the duty 
of a minister of this Church to abstain from acts which must needs 
be regarded as intrusive, disturbing, and impertinent toward his 
brethren. 

Had a clergyman of this Church a hundred times the amount of 
talent and energy usually found in any one man, he might yet expend 
all his talent and all his energy to the extremest bounds of his power, 
in recognized and lawful fields of effort and duty, without once vio- 
lating any canonical law, or overpassing any one limit of fraternal 
courtesy or Christian kindness. 

The Apostle exhorts us to be "courteous," to "look not every 
man on his own things, but every man also on the things 6f others" 
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— "to let nothing he done through strife or vain-glory" — and we 
may fully recognize any plea of zeal and self-devotion, and yet affirm 
that there is nothing in the Gospel which requires or encourages 
Christian ministers to be rude and intrusive toward each other. 
But, if we have a canon which, in the most express terms, meets the 
peril just referred to, ^d provides a safeguard against it — a canon 
which has history, explicit phraseology, and cogent reasons, all point- 
ing to one obvious interpretation — then what are we to think of the 
clamor with which that interpretation has been assailed ? What are 
we to think of the Christian judgment and temper of those who have 
chosen to denounce Bishops and clergy, and all in both dioceses con- 
nected with these proceedings — ^proceedings entered upon with much 
reluctance, and simply to vindicate the law, and to maintain the need- 
fiil discipline and order of the Church ? What, we say, are we to 
think of those who denounce Bishops and clergy, complainers and 
triers, as if they cared nothing for the law and order of the Church ; 
as if they had no conscience, no rectitude ; and as if their one great 
object had been to persecute and humble an opponent ? Such impu- 
tations in such a case would be little creditable to the rude conflicts 
of a secular court. Coming from clergymen, they excite our special 
wonder. When the letter of the law, and the reason and necessity 
of the case, supply a very obvious justification of the action of Chris- 
tian men, the imputing of evil motives simply implies that prejudice 
and passion have blinded the judgment, if they have not done some- 
thing still worse. 

It is no doubt true that offenses against this canon have some- 
times been allowed to pass without notice. 

Such offenses may be committed through inadvertence and incoii- 
sideration, and form no part of a settled design or purpose. They 
may not be done in defiance of protest and warning ; or they may 
occur at a time when the individual offending stands almost alone in 
his disposition to trifie with the settled law and order of the Church. 

The law may have been thought difficult of application in a great* 
city such as this, where parish boundaries are almost obliterated, and 
where the effect of an irregular act, in disturbing the peace of neigh- 
boring parishes, is almost lost in the vastness of the crowd of minis- 
ters, churches, and people. In such cases, and in others like them, 
presbyters may not have cared to complain, and the authorities of 
the Church may not have thought it necessary to interpose. But no 
one had any right to infer, from such omissions to complain or to 
prosecute, that the law was regarded as obsolete, or as virtually ab- 
rogated. There is abundant evidence that the law was not generally 
looked upon in the Church as a nullity ; and that it was considered 
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as intended to apply to precisely such cases as that which was com- 
plained of in New-Brunswick. 

Bat if some irregularities may be borne with, and allowed to pass 
without notice, in times when there is nothing like organized effort 
to break through the settled principles and usages of the Church, the 
case is altogether different when there is an avowed determination to 
ignore or to change those principles and usages. Then it becomes the 
imperative duty of those who are charged with the care of the disci- 
pline of the Church to see to it that her laws are respected. Then it 
becomes a grave question whether the private fancies, the self-will 
and passion of a few individuals shall be allowed to overrule the 
principle and government of the Church, or whether that govern- 
ment shall be maintained, at whatever oost to the misguided indi- 
viduals who seek to trouble it 

And if individuals suffer from these proceedings, or if the tran- 
quillity of the Church is temporaiily disturbed by them, who is 
responsible for the suffering or for the disturbance ? Surely those 
who, by their violations of law and order, have made an appeal 
to formal tribunals necessary, and not those who have merely 
yielded, and yielded reluctantly, to the obligation forced upon 
them to take measures for the maintenance of the Church's order 
and disciplina 

Were it not for the studied efforts which have been made to 
mislead the popular judgment, it would be quite unnecessary to 
remind you that you are not censured for preaching the Gospel; 
that you are not censured for preaching the Gospel in another re- 
ligious edifice than one expressly devoted to the use of this Church. 
Had that edifice been in a remote rural district, far distant from any 
clergyman or place of worship of this Church, and had you accepted 
an invitation to occupy the edifice for one or more services, in order 
to afford the ministrations of the Church to that neighborhood, there 
would have been no law to condemn you for doing so, and no reason 
for complaining of you. 

You are censured for intruding into the parochial cure of your 
brother presbyters, in spite of their rightful protest, and contrary to 
the law of this Church. 

It may be said that this is severe punishment to inflict, and that 
these are troublesome proceedings to disturb the Church with on ac- 
count of so trifling an act as that of preaching in a Methodist meet- 
ing-house, or on account of a single act of irregularity. That is a 
very superficial way of estimating the meaning and uses of punish- 
ment and discipline. You are arraigned and censured, not merely 
because of the inherent importance of that one act taken by itself, 
but you are arraigned and censured in order that acts of that kind 
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may not become common in the Church, in order that her peace 
may not be permanently destroyed, the discipline overthrown, and 
her laws recklessly trampled under foot. 

Such objects are impoi*tant enough to justify severer measures and 
more troublesome proceedings than even these have been, should 
they become necessary to maintain the government and order of the 
Church. 

In the course of the discussions and appeals connected with the 
case, a great deal has been said about the unrestricted liberty of 
preaching the Gospel, and the imperative duty of preaching it under 
any and all circumstances. These are fine, sounding words, which 
find a ready entrance into the ears of unthinking people. But, as 
often happens with such harangues, they have in them very little 
reason. In every state of society in which we may be placed, whe- 
ther civil or ecclesiastical, we find ourselves abridged of some of our 
natural liberty. There can be no society without law and order ; and 
if we would enjoy the blessings of the society, we must comply with 
the conditions — we must conform to its rules. We can not take refuge 
in our neighbor's house, nor sit down to refresh ourselves at his table 
without his permission. To appropriate to ourselves any thing in which 
he has acquired a property, is to expose ourselves to condemnation 
and punishment. If we become members of the Church of God, and 
much more if we become its ministers, we must conform to its truth, 
its order, its discipline. Our liberty is restrained. "We are no longer 
independent thinkers, free to follow any wayward fancy of our own. 
We are not left at liberty to preach any kind of doctrine which our 
narrow and partial minds may invent The main parts of our duty in 
the priesthood are all plainly and precisely set forth for us, and we are 
required to keep within the limits prescribed to us. Under as solemn 
circumstances as any in which man can he placed in this world; that 
is, when we are before the altar, just previous to the imposition of 
hands for the holy priesthood, we make our vow that, by the help 
of the Lord, we will give our faithful diligence always so to minister 
the doctrine and sacraments, and the discipline of Christ, as the Lord 
hath commanded, and as this Church hath received the same. 

"As this Church hath received the same." We are tied up to 
that, we are not free. If we can not t^ach her doctrine fairly and justly, 
as is deduced by her formularies, and taught by her great divines, 
without false glosses and distorted interpretations of our own, then 
we are bound to renounce her ministry. And, again, if we can nob 
submit to her law, in regard to the methods and limitations of our 
agency as her ministers ; if we can not preach where she ordains us 
to preach, and abstain from preaching where she forbids us to preach, 
(forbids, because even the preaching of the Gospel may be turned by 
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men's passions into discord and sin, and may, under certain drcnm- 
stances, become a breach of charity and an offense against God ;) if we 
can not minister in a spirit of dntifal reverence and obedience, keeping 
far within the limits of law and order, '* giving no ofiense in any thing, 
that the ministry be not blamed," then better a thousand, times would 
it be, for ns and for the Church, that we should turn aside from the 
ministry of peace and expend our energies upon the obscurest and 
lowliest mechanical craft. The fortunes of any individual or set of 
individuals, in any one age or country, are of trifling importance com- 
pared with the permanent order and well-being of the great spiritual 
body of Christ. How many glorious saints of God have made full 
proof of their faith and love and sell-devotion, in every age of the 
Christian Church, and left their bright examples for the joy and con- 
solation of the faithful in all after-times ! They shrunk from no self- 
sacrifice ; they braved every peril ; they were mighty in their labors, 
and often in their sufferings ; but they found ample room and range 
enough for their almost superhuman exertions, without violating any 
law of the Church, and without exalting themselves above that pre- 
cept which ei\joins us to be *' courteous " toward our brethren, and 
indeed toward all men. 

These observations, extended much farther than would have been 
necessary, but for the efforts that have been jnade to confuse a very 
plain question of order and discipline, must now be brought to a con- 
clusion. We have felt ourselves obliged to be distinct and emphatic, 
but we have had no wish to be severe. We have no feeling in om* 
heart that would prompt us to be so. If there be any severity in 
appearance, it is the severity to which the truth in its application to 
individuals and cases will sometimes clothe itself. You will utterly 
mistake the whole character of these proceedings, from beginning to 
end, the motives in which they originated, and the spirit in which 
they have been conducted and concluded, if you attribute them to 
any unkind personal feeling, or to any sinister motive connected with 
theological opinion or party conflict; indeed, the judgment and temper 
which could ignore the plain facts and principles of this case, and as- 
cribe all these measures to narrow personal or party passions, would 
be little to be envied. Should you.find it consistent with your views 
and feelings, as we earnestly hope and pray you may, to prosecute 
your work in a spirit of loyalty to the principles, discipline, and usages 
of the Church of which you are a minister, we, for our part — and we 
believe we speak the mind of the whole Church — ^wouldfind only un- 
mixed satisfaction in extending sympathy, encouragement, and hearty 
commendation to every useful effort you might be enabled to make. 

In regard to the future stability of our branch of the Church in 
all her great features — ^her doctrines, ministry, worship, and discipline 
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— we have the unspeakable comfort of resting in quiet in the fullest 
assurance. 

The ephemeral excitements of to-day are forgotten to-morrow. 
The short-lived and feeble individuals who fancy that they are inau- 
gurating great changes, if not great revolutions, quickly pass away, and 
the city of God is seen standing unharmed ; every wall and bulwark 
and tower unmutilated ; only rising and expanding, and extending 
herself with a strange, miraculous growth ; peopled with myriads of 
busy hearts and hands ; animated with the working of lofty spirits ; 
vocal with praise ; bright with a divine peace and joy ; and becom- 
ing, beyond all human anticipation, a mighty power on the earth. 
For the Church we have no fear. She is safe under the care of her 
Lord, and in the strength of her great principles. 

But for individuals we are ofteii moved with an anxious concern ; 
how much effort may be wasted, how much good may be marred, 
how much individual Christian peace may be ruined, how much cha- 
racter may be lost in passionate undertakings, which have a show 
of zeal and self-devotion, but which have a fatal defect as being mis- 
directed and wrong in principle. 

With a paternal interest and affection, which we have never 
ceased to feel for you since the day when we had the satisfaction of 
receiving you into the sacred ministry, we would express our hope, 
as we are very ready to intimate our trust, that your future career 
in your high and most holy calling will be blameless and harmless • 
bright and long-continued in ever-increasing usefulness and honor, 
full of the fruits of righteousness to the glory of God, and to the 
enlargement of his blessed kingdom on earth. Be assured that we 
shall ever be ready to sympathize with you in your trials, and to 
uphold you in every rightful endeavor to accomplish the work given 
you to do. Every feeling we have in our heart toward you will 
prompt us to rejoice when you rejoice — to weep with you when you 
weep. The all-merciful Lord grant that your days of sorrow may be 
few — your days of joy and thankfulness may be many ! 

And now, the God of Peace, who brought again from the dead 
our Lord Jesus Christ, the Great Shepherd of the sheep, through the 
blood of the everlasting Covenant, make you perfect in every good 
work, to do his will, working in you that which is well-pleasing in 
his sight; through Jesus Christ, to whom be glory forever and 
ever. Amen. 



Rev. Dr. Tyng went forward and handed Bishop Potter the fol- 
lowing Protest, which he was not permitted to read, but which the 
Bishop received in his hand. 
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PROTEST AND APPEAL. 

To THB Right Revsrbnd Horatio Potter, D.D., Bishop of thb 
PROTKSTAio' Episcopal Church in the Diocese op New- York : 

Right Rby. Sir : It has been your pleasure to " approve " of the 
"findings'* of this court of presbyters, and you have now adminis- 
tered the sentence of "admonition," "recommended" by them 
against the respondent. 

This is your own act and your own responsibility. I, Stephen H. 
Tyng, D.D., a presbyter of the Protestant Episcopal Church in the 
Diocese of New- York, and Rector of St. George's Church, in the city 
of New- York, and one of the counsel for this respondent, do most 
respectfully but firmly enter my solemn protest against this whole 
proceeding, now completed, from its commencement to its conclusion, 
as false in its allegations, unjust in its principle, unoanonical in its 
form, illegal in its transactions, iniquitous in its purpose, and volun- 
tarily and persistently persecuting in its spirit, process, and develop- 
ment. 

And I do solemnly appeal from this decision of this Court, and 
from this approval thereof, by the Bishop of this diocese, under the 
fnost earnest sense of the cruel injustice with which this respondent 
has been treated ; to the supreme and final decision of the Greneral 
Convention of the Protestant Episcopal Church in the United States ; 
to the abiding sense of justice and righteousness in the individual 
members of this Church ; to the conscientious review of the Christian 
Church throughout this land ; to the record of future historic truth ; 
to generations of advancing light and religious purity and power, 
which may come hereafter ; and with the deepest humility, but with 
confidence unfeigned, to the judgment-seat of the Lord Jesus Christ, 
who is the one Great Head and Ruler of His Church, and whose ap- 
proval can never be given to the persecution of the innocent, or to 
the oppression of the weak. 

Given in the Church of the Transfiguration, in the city of New- 
York, this 14th day of March, a.d. 1868. 

Stephen H. Tyng, 
Rector of St. George's Church, in the City of New-York. 
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